ms/,  // ; y/s 


February  1984 

Volume  4,  No.  5 


United  States 

Merit  Systems  Protection  Board 


Herbert  E.  Ellingwood 

Chairman 

Maria  L.  Johnson 

Vice  Chair 

Dennis  M.  Devaney 

Member 


IHH 

contains  summaries  of  Board  orders  and  is  not  intended 
as  a substitute  for  professional  legal  counsel. 


United  States 

Merit  Systems  Protection  Board 


Office  of  the  Secretary 


CASE  SUMMARIES 


1 


Adverse  Actions 

BAKER,  Charles  W.,  Ill  v.  Federal  Aviation  Administration 1 

FUGATE,  Marianne  B.  v.  Department  of  the  Interior 1 

SOCIAL  SECURITY  ADMINISTRATION,  DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES  v.  Jerry  G.  Brennan,  Administrative  Law  Judge 1 

SOCIAL  SECURITY  ADMINISTRATION,  DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES  v.  James  L.  Davis,  Administrative  Law  Judge 2 

SOCIAL  SECURITY  ADMINISTRATION,  DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES  v.  Robert  W.  Goodman,  Administrative  Law  Judge  2 

SOCIAL  SECURITY  ADMINISTRATION,  DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES  v.  Donald  S.  Manion,  Administrative  Law  Judge 3 

SWANEY,  Philip  v.  Department  of  the  Army 4 

ZIMMERMAN,  Howard  N.  v.  Department  of  Health  and  Human  Services 4 

Performance 

FREEMAN,  Lisa  v.  Department  of  the  Navy 4 

Reduction  in  Force 

BAKER,  Norman  G.  v.  Department  of  Commerce,  Economic  Development  Center 5 

BESS,  Harry  K.  and  ROBERSON,  Franklin  S.  v.  Tennessee  Valley  Authority 5 

COLEMAN,  Kennie  L.  v.  Department  of  the  Army  6 

DEVALL,  Curtis  A.  v.  Department  of  the  Interior 6 

NICHOLS,  Marvin  v.  Department  of  Defense 6 

PRICE,  Elmer  L.  v.  Department  of  Transportation  7 

Retirement 

MURTHA,  John  M.  v.  Office  of  Personnel  Management 7 

Termination  During  Probation 

HANNON,  John  E.  v.  Department  of  the  Air  Force 7 

Voluntary  Expedited  Appeals  Procedure 

COOKSEY,  Billy  Ray  v.  Department  of  the  Army 8 

HOLLINGSHEAD,  Patricia  M.  v.  Department  of  Defense 8 

WILSON,  Mania  P.  v.  Department  of  the  Navy 8 

SHORT  DISMISSALS 9 

BOARD  ORDERS 9 

INDEX 16 

Notes  on  Key  Numbers 16 

Major  Topics  and  Scope  Notes  16 

Outline  of  Topics  (With  Key  Numbers) 18 

FOR  YOUR  INFORMATION 26 

Publication  Services 26 

Definitions 26 

Federal  Register  Issuances  26 


Digitized  by  the  Internet  Archive 
in  2016  with  funding  from 

University  of  Florida,  George  A.  Smathers  Libraries 


https://archive.org/details/digestpreparedby4519wash 


€*€M3Kt*>  SunumcBmi&st . 


ADVERSE  ACTIONS 

Charles  W.  Baker  III  v.  Federal 
Aviation  Administration 

AT075281 10673 
February  14,  1984 

1.369,  4.320 

Appellant,  an  aviation  safety  inspec- 
tor, was  removed  for  failing  to  meet  the 
medical  requirements  of  his  job.  When  he 
appealed  to  the  Board’s  regional  office, 
the  presiding  official  reversed  the  re- 
moval. The  agency  petitioned  for  review. 

According  to  the  record,  appellant 
learned,  in  a required  physical  examina- 
tion on  November  30,  1978,  that  he  had 
diabetes  mellitus.  He  was  subsequently 
prescribed  insulin  to  control  the  condi- 
tion. Agency  regulations  specified  that 
having  diabetes  which  required  insulin 
treatment  disqualified  a pilot  from  hold- 
ing a valid  medical  certificate  and  from 
piloting  an  aircraft.  Moreover,  the  Office 
of  Personnel  Management’s  (OPM)  quali- 
fications for  appellant’s  position  required 
a current  valid  medical  certificate. 
Therefore,  the  agency  proposed  appel- 
lant’s removal  on  March  3,  1981  and 
notified  him  of  his  removal  on  May  18, 
1981. 

Between  the  time  appellant  learned  of 
his  diabetic  condition  and  the  agency  pro- 
posed his  removal,  the  agency  consulted 
FAA  Handbook  PT  3330.9  which  de- 
scribed policy  for  continuing  to  employ 
medically  disqualified  personnel.  The 
handbook  called  for  the  agency,  among 
other  things,  to  consider  placing  the  em- 
ployee in  another  vacant  position,  to  de- 
tail the  employee  to  another  job,  and  to 
consider  disability  retirement. 

The  record  indicated  that  the  agency 
arranged  for  appellant  to  be  interviewed 
for  several  vacancies  but  that  he  was  not 
chosen  for  the  jobs.  Also,  the  agency  de- 
tailed appellant  to  the  position  of  general 
investigator  but  no  permanent  position 
resulted  from  the  detail.  Further,  the 
agency  applied  for  disability  retirement 
on  appellant’s  behalf,  but  OPM  disap- 
proved the  application. 

The  Board  disagreed  with  the  presid- 
ing official’s  determination  that  the  agen- 
cy failed  to  exhaust  the  alternatives  to 
removal  offered  by  PT  3330.9.  Specifical- 


ly, the  Board  addressed  appellant’s  con- 
tention that  he  had,  on  his  own,  bid  on  a 
vacant  position  at  the  agency’s  academy 
in  Oklahoma  City  but  that  the  agency 
had  not  explained  to  him  why  he  was  not 
placed  in  that  position. 

The  Board  noted  that  the  agency  had 
canvassed  its  Oklahoma  City  facility  but 
found  no  vacancies  at  the  academy  which 
could  be  filled  by  an  employee  who 
lacked  a valid  medical  certificate.  The 
Board  pointed  out  that  the  agency’s  poli- 
cy did  not  provide  that  a medically  dis- 
qualified employee  should  be  placed  in  a 
position — only  that  the  employee  should 
be  placed  into  competition  for  a position. 
The  Board  stated  that  appellant  did  not 
show  that  he  was  qualified  for  the  posi- 
tion in  question  or  that  the  position  did 
not  require  a valid  medical  certificate.  It 
concluded  that  the  agency  had  fulfilled 
its  responsibility  as  set  forth  in  PT 
3330.9.  The  Board  therefore  reversed 
the  initial  decision  and  sustained  the 
agency’s  decision  to  remove  appellant. 

Marianne  B.  Fugate  (Paul  B. 
Fugate)  v.  Department  of  the 
Interior 

SF075281 10812 
February  28,  1984 

6.125,  6.730,  10.100,  10.12111,  12.111 

Appellant  petitioned  for  review  of  the 
presiding  official’s  decision  that  her  ap- 
peal was  not  within  Board  jurisdiction. 

According  to  the  record,  appellant’s 
husband,  a park  ranger,  left  his  office  on 
January  13,  1980,  supposedly  to  check 
some  trails.  He  never  returned  and  was 
never  found,  despite  extensive  searches. 

On  April  1,  1980,  the  agency  declared 
Mr.  Fugate  a “missing  person”  under  the 
Missing  Employee  Act.  Mr.  Fugate 
therefore  became  entitled  to  an  account 
credited  with  the  same  pay  and  allow- 
ance he  would  have  received  on  the  job. 
Mrs.  Fugate  received  allotments  from 
the  account  until  February  23,  1981, 
when  the  agency — considering  the  evi- 
dence it  had  gathered  about  the  disap- 
pearance— determined  that  Mr.  Fugate 
was  not  missing  but  absent  from  duty 
without  authorization.  The  agency  then 
notified  Mrs.  Fugate  that  she  was  re- 
quired to  return  all  allotments  she  had 


received  and  subsequently  sent  a letter 
addressed  to  Mr.  Fugate  informing  him 
that  he  was  being  separated  from  his  job 
for  abandoning  the  position. 

When  Mrs.  Fugate  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial found  that  since  Mrs.  Fugate  was 
not  an  “employee”  as  required  by  5 
U.S.C.  § 7701  and  5 C.F.R. 

§ 1201.24(a),  she  had  no  right  to  appeal 
her  husband’s  removal.  The  presiding  of- 
ficial found  further  that  Mrs.  Fugate  was 
not  a designated  representative  of  her 
husband  or  a proper  party  to  pursue  the 
appeal. 

The  Board  noted  that  in  her  petition 
for  appeal,  Mrs.  Fugate  was  attempting 
to  appeal  not  so  much  her  husband’s  sep- 
aration, as  the  agency’s  findings  regard- 
ing her  husband’s  status  under  the  Miss- 
ing Employee  Act.  The  Board  explained 
that  under  the  act,  it  was  the  agency’s 
exclusive  authority  to  make  such  deter- 
mination. Therefore,  the  Board  stated 
that  it  lacked  jurisdiction  to  review  Mr. 
Fugate’s  status. 

The  Board  noted  that  it  did  not  need  to 
decide  whether  the  spouse  of  an  employ- 
ee may  appeal  the  employee’s  separation 
in  circumstances  such  as  Mrs.  Fugate’s. 
The  Board  stated  that  “Mrs.  Fugate  sim- 
ply cannot  bootstrap  a challenge  to  the 
agency’s  unreviewable  determination 
into  a matter  subject  to  Board  review  by 
couching  her  challenge  to  that  determi- 
nation as  an  appeal  from  a separation.” 
The  Board  therefore  affirmed  the  initial 
decision  as  modified. 

Social  Security  Administration, 
Department  of  Health  and 
Human  Services  v.  Jerry  G. 
Brennan,  Administrative 
Law  Judge 
HQ75218210010 
February  6,  1984 

1.363,  1.390,  1.510,  8.120 

Respondent’s  case  was  before  the 
Board  to  determine  whether  the  agency 
had  good  cause  under  5 U.S.C.  § 7521  to 
remove  him.  The  agency  claimed  that  re- 
spondent, an  administrative  law  judge, 
had  unacceptably  low  productivity  and 
that  he  was  insubordinate. 

In  a recommended  decision,  the 
Board’s  administrative  law  judge  found 


that  the  agency  had  proven  the  charge 
regarding  productivity,  as  well  as  most 
of  its  specifications  regarding  the  insub- 
ordination charge.  The  administrative 
law  judge  therefore  concluded  that  re- 
spondent should  be  removed,  and  re- 
spondent filed  exceptions  to  the  recom- 
mended decision. 

The  Board  addressed  respondent’s  con- 
tention that  the  agency  could  not  disci- 
pline an  administrative  law  judge  for 
poor  performance.  The  Board  noted  that 
in  Social  Security  Administration  v. 
Goodman,  MSPB  Docket  No. 
HQ7521820015  (February  6,  1984)  ( see 
page  2 of  this  issue),  it  held  that  the  law 
did  not  preclude  an  agency  from  taking 
an  action  based  on  an  administrative  law 
judge’s  poor  performance.  The  Board 
pointed  out,  however,  that  in  respon- 
dent’s case,  the  agency  attempted  to 
show  that  respondent  was  a low  producer 
by  comparing  the  number  of  cases  re- 
spondent disposed  of  with  the  average 
number  of  cases  disposed  of  by  the  agen- 
cy’s 800  administrative  law  judges.  The 
Board  noted  that  in  Goodman,  it  found 
such  evidence  inadequate. 

The  Board  explained  that  although  the 
evidence  showed  that  respondent’s  case 
disposition  rate — in  1981 — was  less  than 
half  that  of  the  average  of  agency  admin- 
istrative law  judges  nationwide,  the  na- 
tional average  included  all  types  of  cases. 
The  Board  stated  that  the  agency  failed 
to  show  that  its  statistical  evidence  re- 
garding different  types  of  cases  provided 
appropriate  information  against  which 
respondent’s  production  rate  could  be 
measured.  The  Board  held  that  “where 
the  agency’s  proof  of  unacceptably  low 
productivity  rests  almost  entirely  upon 
statistical  evidence,  we  will  not  find 
proof  of  good  cause  unless  it  is  estab- 
lished that  the  statistics  validly  measure 
comparative  productivity.”  The  Board 
concluded,  therefore,  that  the  agency  did 
not  prove  that  respondent’s  productivity 
was  unacceptably  low. 

The  Board  noted  that  one  of  the  speci- 
fications of  the  low  productivity  charge 
had  to  do  with  the  agency  chief  adminis- 
trative law  judge’s  memorandum  to  re- 
spondent requesting  that  respondent  ex- 
plain his  poor  performance.  In  the 
recommended  decision,  the  Board’s 
administrative  law  judge  found  that  re- 
spondent’s answer  to  this  memorandum 
was  incomplete  and  that  it  showed  disre- 
spect toward  a superior.  The  Board  ques- 
tioned the  placement  of  this  particular 
specification  with  a charge  that  con- 
cerned low  productivity.  It  further  ques- 
tioned whether  the  agency  gave  respon- 
dent adequate  time  to  prepare  a defense 
to  an  allegation  of  insubordination.  In 
deciding  to  remand  respondent’s  case, 
the  Board  determined  that  its  adminis- 


trative law  judge  should  consider  these 
matters. 

In  the  recommended  decision,  the 
administrative  law  judge  found  nexus  be- 
tween the  specifications  the  agency 
proved  and  the  efficiency  of  the  service. 
The  Board  noted,  however,  that  in  Good- 
man, it  held  that  the  “efficiency  of  the 
service”  standard  did  not  apply  in  deter- 
mining whether  good  cause  was  estab- 
lished under  5 U.S.C.  § 7521.  Therefore, 
the  Board  directed  the  administrative 
law  judge,  upon  remand,  to  consider 
whether  the  allegations  the  agency 
proved  established  good  cause  to  disci- 
pline respondent. 

The  Board  stated  that  the  administra- 
tive law  judge  should  issue  a supplemen- 
tal recommended  decision  to  address  fur- 
ther the  agency’s  specifications  which 
alleged  that  respondent  failed  to  main- 
tain an  adequate  docket  of  cases  and  that 
he  failed  to  dispose  of  cases  on  time.  As 
for  the  specification  that  respondent  re- 
fused to  follow  office  routine,  the  Board 
directed  the  administrative  law  judge  to 
determine  whether  the  requirements  the 
agency  imposed  in  its  attempt  to  increase 
productivity  interfered  with  respon- 
dent’s ability  to  hold  fair  hearings  and  to 
render  complete  decisions.  In  another 
specification  the  agency  claimed  that  re- 
spondent was  abusive  to  the  administra- 
tive law  judge  in  charge.  The  Board  di- 
rected its  administrative  law  judge  to 
analyze  the  relationship  between  that  al- 
legation and  the  good  cause  standard.  It 
noted  that  disrespectful  comments,  be- 
cause they  disrupt  the  employee- 
supervisor  relationship,  may  be  grounds 
for  an  adverse  action  under  the  efficiency 
of  the  service  standard. 

Social  Security  Administration, 
Department  of  Health  and 
Human  Services  v.  James  L. 
Davis,  Administrative  Law 
Judge 

HQ75218210026 
February  6,  1984 

1.400,  8.111,  8.120,  10.133 

The  agency  removed  respondent  from 
his  position  as  an  administrative  law 
judge  for  alleged  lewd  and  lascivious  be- 
havior. The  agency  specifically  con- 
tended that  respondent  made  salacious 
remarks  to  female  employees. 

In  a recommended  decision,  the 
Board’s  chief  administrative  law  judge 
found  that  the  agency  proved  the  charge, 
that  nexus  existed  between  appellant’s 
misconduct  and  the  efficiency  of  the  serv- 
ice, and,  thus,  that  the  agency  estab- 
lished good  cause  for  removing  respon- 
dent. The  Board  noted,  however,  that  in 


Social  Security  Administration  v.  Good- 
man, MSPB  Docket  No.  HQ7528210015 
(February  6,  1984)  ( see  page  2 of  this  is- 
sue), it  held  that  the  good  cause  standard 
was  not  equivalent  to  the  efficiency  of 
the  service  standard  which  governs  other 
chapter  75  adverse  actions. 

The  Board  found,  nonetheless,  that  re- 
spondent’s conduct  did  warrant  removal 
under  the  good  cause  standard.  It  said 
that  respondent  disrupted  the  workplace 
when  he  behaved  objectionably  toward 
agency  employees.  Moreover,  the  Board 
noted  that  misbehavior  by  an  administra- 
tive law  judge — in  that  it  undermined 
confidence  in  the  administrative 
adjudicatory  process — was  inconsistent 
with  the  purpose  of  the  Administrative 
Procedure  Act. 

The  Board  addressed  respondent’s  as- 
sertion that  his  case  should  be  remanded 
for  consideration  of  new  and  material  ev- 
idence regarding  his  efforts  to  rehabili- 
tate. In  requesting  a remand,  respondent 
cited  Douglas  v.  Veterans  Administra- 
tion, 5 MSPB  313  (1981),  in  which  the 
Board  established  factors  for  reviewing 
the  reasonableness  of  a penalty.  Respon- 
dent contended  that  the  Board’s  chief 
administrative  law  judge  should  have  ap- 
plied all  12  of  the  factors  set  forth  in 
Douglas.  The  Board  explained,  however, 
that  it  did  not  require  consideration  of 
every  factor  set  forth  in  Douglas.  Re- 
spondent claimed  that  evidence  of  reha- 
bilitation made  a removal  penalty  unwar- 
ranted, but  the  Board  did  not  agree. 
Therefore,  the  Board  adopted  the  recom- 
mended decision  as  modified,  concluding 
that  respondent  should  be  removed. 

Social  Security  Administration, 
Department  of  Health  and 
Human  Services  v.  Robert  W. 
Goodman,  Administrative 
Law  Judge 
HQ75218210015 
February  6,  1984 

1.390,  8.120,  10.720,  14.600 

Respondent,  an  administrative  law 
judge,  was  removed  because  his  produc- 
tivity was  said  to  be  unacceptably  low. 
The  agency  claimed  that  respondent’s  in- 
efficiency in  the  conduct  of  his  official  du- 
ties, resulting  from  his  alleged  failure  to 
increase  his  output  of  work  to  a min- 
imally acceptable  level  of  productivity, 
contributed  to  undue  delays  for  claimants 
awaiting  hearing  decisions. 

A six-day  hearing  was  held  before  a 
Board  administrative  law  judge,  who  is- 
sued a recommended  decision  which  con- 
cluded that  despite  notice,  counseling, 
and  an  opportunity  to  improve,  respon- 


2 


dent’s  productivity  failed  to  increase. 

The  recommended  decision  stated  that 
good  cause  had  been  established  to  war- 
rant respondent’s  removal. 

Thus,  before  the  Board  for  the  first 
time  was  the  issue  of  whether  good  cause 
to  discipline  an  administrative  law  judge 
pursuant  to  5 U.S.C.  § 7521  can  be  es- 
tablished solely  upon  proof  of  poor  per- 
formance. The  Board  determined  that  in 
the  absence  of  a single  ordinary  or  re- 
quired meaning  of  the  term  “good 
cause,”  it  would  rely  upon  judicial  inter- 
pretations of  the  phrase,  upon  its  context 
within  the  Administrative  Procedure  Act 
(APA),  and  upon  the  purposes  of  the  act 
for  guidance  in  determining  whether  a 
particular  category  of  charges  should  be 
excluded  from  the  coverage  of  the  good 
cause  standard. 

The  Board  determined  that  the  pur- 
poses of  the  APA’s  safeguards  do  place 
limitations  on  the  parameters  of  the  good 
cause  standard.  However,  the  Board 
found  that  the  limitations  are  not  related 
to  the  performance  or  conduct-based  na- 
ture of  the  charge.  The  Board  further 
found  that  if  the  agency  is  basing  its 
charge  on  reasons  which  constitute  an 
improper  interference  with  the  perform- 
ance of  an  administrative  law  judge,  or 
his  judicial  functions,  the  charge  cannot 
constitute  good  cause.  This,  the  Board 
concluded,  is  a question  of  fact  to  be  de- 
cided in  each  case.  If  the  charge  does  not 
constitute  improper  interference,  the 
Board  can  consider  whether  the  evidence 
of  poor  performance  or  misconduct  estab- 
lishes good  cause  for  the  proposed  disci- 
plinary action. 

After  determining  that  there  was  no 
generic  prohibition  to  the  filing  of  the 
charge  of  poor  performance,  the  Board 
considered  the  agency’s  supporting  evi- 
dence and  found  that  good  cause  for  re- 
moval or  other  discipline  had  not  been 
established  in  the  record  presented.  The 
Board  did  find  that  the  agency  had  rea- 
son to  be  concerned  about  respondent’s 
productivity  and  that  respondent 
adamantly  refused  to  take  steps  within 
his  power  to  improve.  However,  the 
Board  found  that  the  evidence  offered 
did  not  prove  the  agency’s  charge  that 
respondent  had  failed  to  achieve  a 
minimally  acceptable  level  of  productivi- 
ty, and  thus  the  agency  failed  to  sustain 
its  burden  of  proof  on  an  essential  ele- 
ment of  its  charge. 

Social  Security  Administration, 
Department  of  Health  and 
Human  Services  v.  Donald  S. 
Manion,  Administrative  Law 
Judge 

HQ752 182 10008 
February  6,  1984 


1.363,  1.400,  1.650,  2.100,  8.120, 

10.11612,  10.220 

Respondent’s  case  was  before  the 
Board  to  determine  whether  the  agency 
had  good  cause  under  5 U.S.C.  § 7521  to 
suspend  him  for  30  days.  The  agency 
charged  respondent,  an  administrative 
law  judge,  with  insubordination  because 
he  refused  to  set  hearing  dates  and  hear 
cases.  Respondent’s  refusal  was  based  on 
his  disagreement  with  agency  manage- 
ment changes  having  to  do  with  the  use 
of  hearing  assistants  at  hearings,  the  lo- 
cations of  hearings,  and  travel  to  such 
hearings.  Respondent  informed  manage- 
ment of  his  disagreement  with  agency 
policies.  When  he  failed  to  receive  a re- 
sponse that  was  satisfactory  to  him,  re- 
spondent cancelled  his  hearings  sched- 
uled for  late  February  and  March  1982. 
Although  the  administrative  law  judge  in 
charge  of  the  office  where  respondent 
worked  ordered  him  to  reschedule  the 
hearings,  respondent  refused. 

Upon  considering  the  matter,  the 
Board’s  chief  administrative  law  judge 
found  that  respondent  was  insubordinate 
and  recommended  that  the  Board  adopt 
the  suspension  penalty  imposed  by  the 
agency.  Further,  the  chief  administra- 
tive law  judge  did  not  find  that  respon- 
dent proved  his  charge  that  the  agency’s 
action  was  retaliatory.  Consequently,  re- 
spondent challenged  the  chief  adminis- 
trative law  judge’s  recommended  deci- 
sion, claiming  that  he  was  denied  due 
process. 

The  Board  discussed  respondent’s  alle- 
gation that  he  was  denied  due  process  in 
that  the  chief  administrative  law  judge 
acted  contrary  to  5 U.S.C.  § 557(c)(3)(A) 
by  failing  to  make  a finding  on  the  mate- 
rial issue  of  the  alleged  insubordination. 
The  Board  found  that  “although  not 
couching  his  conclusions  in  terms  of  a 
finding,”  the  chief  administrative  law 
judge  did  determine  that  respondent’s 
conduct  was  insubordinate  and  fully  ex- 
plained the  basis  for  his  recommended 
decision. 

Respondent  also  claimed  that  the  chief 
administrative  law  judge’s  discovery  rul- 
ings denied  him  due  process  and  affected 
his  ability  to  support  his  reprisal  de- 
fense. Specifically,  respondent  alleged 
that  he  was  prevented  from  deposing  Re- 
gional Chief  Administrative  Law  Judge 
Philip  Brown  and  that  he  was  restricted 
in  deposing  Associate  Commissioner 
Louis  Hays.  The  Board  stated  that  re- 
spondent failed  to  show  that  Brown’s  tes- 
timony was  relevant  to  the  reprisal  is- 
sue. Moreover,  the  Board  noted  that 
respondent  had  the  option  of  choosing  ei- 
ther a one-hour  telephone  deposition  of 
Hays  or  a three-hour  deposition  in  per- 
son when  Hays  visited  San  Francisco. 


Noting  that  respondent  chose  the  latter, 
the  Board  concluded  that  "he  may  now 
be  unhappy  with  his  choice,  but  he  can- 
not successfully  argue  denial  of  due 
process.” 

Further  discussing  the  issue  of  repri- 
sal, the  Board  noted  that  there  was  no 
evidence  that  retaliation  was  a s ignifi- 
cant  causal  factor  affecting  the  agency’s 
action.  Regional  Chief  Administrative 
Law  Judge  Sadur  testified  that  he  ini- 
tiated the  action  against  respondent  be- 
cause he  refused  to  hear  cases.  The 
Board  noted  that  Sadur  did  so  only  after 
respondent  repeatedly  refused  to  re- 
schedule hearings.  The  Board  found  that 
Sadur’s  attempts  to  compel  respondent 
to  comply  with  the  order  to  hear  cases 
“are  inconsistent  with  and  ultimately  de- 
feat any  defense  of  reprisal.” 

Respondent  also  alleged  that  the  agen- 
cy did  not  prove  that  he  was  insubordi- 
nate because,  as  an  administrative  law 
judge,  he  had  the  authority  to  schedule 
cases  at  his  discretion  and  because  the 
agency  could  not  compel  him  to  set  hear- 
ings while  he  was  on  approved  sick  leave. 
The  Board  noted,  however,  that  adminis- 
trative law  judges  were  authorized  to 
change  the  time  and  place  of  hearings 
only  if  necessary  and  not  “in  a wholesale 
fashion  . . . because  of  a dispute  with 
management.” 

The  Board  agreed  that  the  agency 
could  not  compel  an  administrative  law- 
judge  to  schedule  hearings  while  he  was 
on  approved  leave,  but  noted  that  re- 
spondent’s refusals  occurred  before  he 
was  on  leave.  According  to  the  record, 
respondent  spoke  to  Sadur  by  telephone 
on  March  1 and  reiterated  his  February 
23  refusal  to  reschedule  hearings  until 
certain  matters  were  resolved.  On  March 
5,  respondent  notified  his  supervisors 
that  he  had  a back  ailment  which  would 
require  bedrest.  The  Board  concluded 
that  respondent’s  health  problem  did  not 
affect  his  misconduct. 

In  considering  the  reasonableness  of 
the  penalty,  the  Board  noted  the  finding 
of  the  chief  administrative  law-  judge  that 
respondent’s  misconduct  constituted 
more  than  a “bad  attitude.”  The  chief 
administrative  lawr  judge  pointed  out 
that  an  administrative  law  judge  holds  a 
prominent  Federal  office.  He  noted  that 
respondent  was  a productive  employee 
with  no  previous  disciplinary  record. 
Nonetheless,  the  chief  administrative 
law  judge  found  no  reason  to  reduce  the 
30-day  suspension  penalty. 

The  Board  adopted  the  chief  adminis- 
trative law  judge’s  recommended  deci- 
sion with  one  exception.  The  Board  noted 
that  the  chief  administrative  law  judge 
had  concluded  that  the  agency  could  take 
the  disciplinary  action  under  § 7521  be- 
cause respondent’s  behavior  was  harmful 
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to  the  efficiency  of  the  service.  However, 
the  Board  stated  that  it  had  held  in  So- 
cial Security  Administration  v.  Good- 
man, MSPB  Docket  No.  HQ75218210015 
(February  6,  1984)  (see  page  2),  that  the 
good  cause  standard  in  § 7521  should  not 
be  equated  with  the  efficiency  of  the 
service  standard.  The  Board  found  that 
in  respondent’s  case,  the  good  cause 
standard  had  been  met.  It  noted  that 
“agencies  must  have  the  power  to  disci- 
pline an  ALJ  for  an  insubordinate  and 
unreasonable  refusal  to  carry  out  his  pri- 
mary function  of  hearing  and  deciding 
cases.”  The  Board  therefore  adopted  the 
recommended  decision  as  modified  and 
concluded  that  respondent  could  be  sus- 
pended for  30  days. 

Philip  Swaney  v.  Department  of 
the  Army 

NY075282 10303 
February  22,  1984 

1.110,  1.310,  1.369,  4.212,  10.810,  10.811, 

14.100 

The  agency  separated  appellant  for 
voluntarily  abandoning  his  position  of 
recreation  assistant.  The  agency  based 
its  action  on  an  inquiry  about  appellant 
from  a prospective  employer  and  on  ap- 
pellant’s failure  to  either  report  for  work 
or  answer  the  agency’s  requests  that  he 
explain  his  intentions. 

Appellant  appealed  to  the  Board’s  re- 
gional office.  The  presiding  official  found 
that  appellant  was  separated  involuntar- 
ily and,  therefore,  that  the  matter  was 
within  Board  jurisdiction.  Moreover,  the 
presiding  official  determined  that  the 
agency  had  removed  appellant  without 
following  proper  procedures.  When  the 
presiding  official  reversed  the  agency’s 
action,  the  agency  petitioned  for  review. 

The  Board  addressed  the  agency’s  con- 
tention that  appellant  did  not  show  that 
his  separation  was  involuntary.  Citing 
Wells  v.  Department  of  the  Navy,  3 
MSPB  380  (1980),  the  Board  explained 
that  appellant  was  required  to  show  that 
he  was  separated  not  voluntarily,  but 
against  his  will.  The  Board  agreed  with 
the  presiding  official  that  appellant  had 
satisfied  such  requirement.  It  noted 
that,  according  to  the  record,  appellant 
had  informed  the  agency  that  he  would 
have  to  be  on  sick  leave  for  90  days  for 
psychiatric  treatment.  The  Board  noted 
that  appellant’s  plans  to  return  to  work 
were  not  indefinite  because — even 
though  he  was  suffering  from  a mental 
problem — his  psychiatrist  believed  that 
90  days  would  be  a sufficient  period  for 
him  to  be  on  leave. 

The  Board  also  discussed  the  agency’s 
argument  that  under  the  Federal  Per- 


sonnel Manual  (FPM),  it  had  no  choice 
but  to  separate  appellant  for  abandoning 
his  position  since  he  did  not  inform  the 
agency  of  his  intentions.  The  Board 
pointed  out,  however,  that  the  FPM  fur- 
ther provided  that  when  an  employee  re- 
quests restoration  to  duty  after  being 
separated  in  the  way  appellant  was,  the 
agency  should  restore  the  employee  un- 
less it  can  prove  that  the  employee  aban- 
doned his  position.  The  Board  added  that 
the  agency  could  take  any  necessary  dis- 
ciplinary action  after  the  employee  was 
restored. 

In  this  case,  appellant  contacted  the 
agency  about  his  employment  but  the 
agency  denied  him  restoration.  There- 
fore, the  Board  determined  that  under 
the  FPM,  the  agency  had  an  alternative 
to  separating  appellant.  Stating  that  the 
agency  removed  appellant  without  al- 
lowing him  proper  procedural  rights,  the 
Board  could  not  sustain  the  agency’s  ac- 
tion. It  ordered  the  agency  to  cancel  the 
removal. 

Howard  N.  Zimmerman  v.  De- 
partment of  Health  and  Hu- 
man Services 
PH075281 10604 
February  23,  1984 

1.110,  1.320,  1.323,  1.345,  1.368,  1.3711, 

1.410,  1.430 

Appellant,  a sample  control  and  work 
measurement  specialist,  was  removed  for 
distributing  marijuana  and  hashish  on 
agency  premises.  When  appellant  ap- 
pealed to  the  Board’s  regional  office,  the 
presiding  official  sustained  the  removal. 
Appellant  then  filed  a petition  for  re- 
view, contending  that  he  was  disparately 
treated  and  that  his  conduct  did  not  ham- 
per the  efficiency  of  the  service. 

Regarding  disparate  treatment,  appel- 
lant alleged  that  he  was  among  several 
employees  who  were  arrested  and  in- 
dicted as  the  result  of  an  undercover 
drug  investigation  at  the  agency.  Appel- 
lant pointed  out,  however,  that  not  all  of 
the  employees  involved  were  removed. 
He  claimed  that  his  case  was  similar  to 
those  of  two  other  employees  who  were 
merely  suspended.  In  considering  this 
matter,  the  Board  noted  the  agency’s 
contention  that  there  was  doubt  whether 
the  two  other  employees  in  question  ac- 
tually distributed  drugs  on  agency  prem- 
ises. The  Board  also  noted  that  the  agen- 
cy considered  mitigating  factors  in  the 
cases  of  those  employees. 

The  Board  noted  that  appellant  ques- 
tioned the  presiding  official’s  finding  that 
appellant  presented  no  mitigating  factors 
to  support  his  position.  The  Board  con- 
sidered appellant’s  arguments  for  rein- 


statement: that  he  was  placed  on  proba- 
tion by  the  district  and  criminal  courts, 
that  he  had  “learned  a lesson  from  this  ex- 
perience,” and  that  he  had  “credibility” 
in  his  job  and  a satisfactory  employment 
record. 

The  Board  found  these  arguments  to 
be  no  basis  for  mitigating  the  removal 
penalty  under  Douglas  v.  Veterans  Ad- 
ministration, 5 MSPB  313  (1981).  As  for 
appellant’s  argument  regarding  his  pro- 
bation, the  Board  explained  that  in 
McCray  v.  Department  of  the  Army,  1 
MSPB  445  (1980),  it  held  that  when  a re- 
moval is  based  on  an  employee’s  miscon- 
duct—rather  than  on  his  arrest  and 
indictment — the  administrative  action  is 
not  affected  by  the  court  action.  Further, 
the  Board  found  the  rest  of  appellant’s 
arguments  for  mitigation  to  be  without 
merit  in  light  of  the  seriousness  of  his  of- 
fense. The  Board  noted  that  appellant’s 
conduct  not  only  violated  agency  regula- 
tions but  constituted  criminal  behavior 
as  well.  Pointing  out  that  appellant  con- 
ducted his  criminal  activities  on  agency 
premises  during  work  hours,  the  Board 
concluded  that  the  agency  clearly  showed 
nexus  between  appellant’s  offenses  and 
the  efficiency  of  the  service.  The  Board 
found  the  penalty  of  removal  appropriate 
and  denied  the  petition  for  review. 


PERFORMANCE 

Lisa  Freeman  v.  Department  of 
the  Navy 
SF04328210027 
February  23,  1984 

4.310,  9.130,  9.220,  9.310,  9.3112,  9.3114, 
10.1322,  10.133 

Appellant,  a chemist,  was  removed  for 
unacceptable  performance.  She  appealed 
to  the  Board’s  regional  office,  alleging 
that  after  notifying  her  that  she  per- 
formed deficiently  in  a critical  element  of 
her  job,  the  agency  failed  to  give  her  the 
opportunity  to  show  that  she  could  per- 
form acceptably.  The  agency  in  turn  ar- 
gued that  it  was  exempt  from  the  re- 
quirements of  5 C.F.R.  § 432.203(b) 
because  it  was  participating  in  a project 
sanctioned  by  the  Office  of  Personnel 
Management  (OPM). 

The  parties  subsequently  submitted  af- 
fidavits discussing  whether  the  require- 
ments of  5 U.S.C.  Chapter  43  and  5 
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C.F.R.  Part  432  were  waived  in  the 
agency’s  case.  Appellant  withdrew  her 
request  for  a hearing,  pending  a determi- 
nation on  the  exemption  issue.  After  con- 
sidering the  submissions,  the  presiding 
official  concluded  that  the  agency  was 
not  exempt  from  the  requirements  and 
that  appellant  should  have  been  given  a 
chance  to  demonstrate  acceptable  per- 
formance. The  presiding  official  con- 
cluded that  the  agency’s  action  was, 
therefore,  not  in  accordance  with  law  and 
reversed  the  removal. 

The  agency  filed  a petition  for  review 
but  did  not  challenge  the  findings  of  the 
presiding  official.  Instead,  it  requested 
that  the  Board  remand  the  appeal  to  the 
regional  office  so  that  the  agency  might 
address  the  action  under  5 U.S.C.  Chap- 
ter 75.  The  agency  argued  that  after  the 
issuance  of  Wells  v.  Harris,  1 MSPB  199 
(1979),  the  Board  consistently  agreed  to 
agencies’  requests  for  remands  to  recon- 
sider cases  such  as  appellant’s. 

The  Board  explained  that  Wells  in- 
volved an  appeal  in  which  the  agency 
took  an  action  involving  performance  un- 
der interim  OPM  regulations  and  in  the 
absence  of  a performance  appraisal  sys- 
tem approved  under  5 U.S.C.  § 4304(b). 
The  Board  stated  that  in  Wells,  it  held 
that  these  regulations  were  invalid  and 
subsequently  remanded  actions  that  had 
relied  upon  such  regulations.  The  Board 
pointed  out  that  in  appellant’s  case,  the 
agency  took  its  action  under  an  approved 
performance  appraisal  system.  The 
Board  determined,  therefore,  that  the  is- 
sue in  question  was  "not  whether  the 
agency  could  have  pursued  this  per- 
formance-based action  at  the  outset  un- 
der chapter  75,  but  whether,  having 
elected  to  pursue  it  as  a chapter  43  action 
and  having  failed  to  sustain  the  action, 
the  agency  may  have  a second  opportuni- 
ty to  pursue  the  action  by  reframing  the 
action  under  chapter  75  procedures.” 

The  Board  stated  that  there  were  good 
reasons  not  to  remand  the  appeal  for  re- 
consideration under  chapter  75  proce- 
dures. It  noted  that  the  agency  had,  at 
all  times,  pursued  the  action  under  chap- 
ter 43,  that  the  parties  had  engaged  in 
pre-hearing  discussions  to  focus  on  the 
central  issues,  and  that  appellant  had 
waived  her  right  to  a hearing  pending  a 
decision  on  chapter  43  requirements. 
Further,  the  Board  noted  that  the  agen- 
cy did  not  raise  the  question  of  pursuing 
the  matter  under  chapter  75  at  any  time 
during  the  proceedings  at  the  regional  of- 
fice. The  Board  also  pointed  out  that  the 
agency  did  not  claim  that  its  request  to 
pursue  the  action  under  chapter  75  was 
spurred  by  new  and  material  evidence. 
Therefore,  the  Board  denied  the  petition 
for  review  and  ordered  the  agency  to 
cancel  the  removal. 


REDUCTION  IN  FORCE 

Norman  G.  Baker  v.  Depart- 
ment of  Commerce,  Econom- 
ic Development  Center 

SE03518210038 
February  22,  1984 

4.210,  12.114,  12.130,  12.200,  12.230 

Appellant,  a GS-13  economic  adjust- 
ment program  coordinator,  was  termi- 
nated through  reduction  in  force  (RIF) 
procedures  and  appealed  to  the  Board’s 
regional  office.  The  presiding  official 
found  that  the  agency  improperly  applied 
RIF  regulations  when  it  filled  the  vacant 
position  of  GS-12  operations  and  planning 
control  specialist  with  an  employee  other 
than  appellant.  Therefore,  the  presiding 
official  ordered  the  agency  to  cancel  ap- 
pellant’s termination  and  to  place  him  in 
the  operations  and  planning  control  spe- 
cialist position. 

The  agency  filed  a petition  for  review, 
claiming  that  the  vacancy  had  been  prop- 
erly filled  by  an  employee  with  more 
qualifications  than  appellant.  It  argued 
that  RIF  regulations  do  not  require  an 
agency  to  place  employees  affected  by  a 
RIF  in  vacant  positions  on  the  basis  of 
retention  register  classification. 

The  Board  noted  that  an  agency  is  not 
required  to  fill  a vacancy  during  a RIF. 
The  Board  added,  however,  that  if  the 
agency  chooses  to  fill  a vacancy  during  a 
RIF  with  an  employee  released  from  his 
competitive  level,  the  agency  must  com- 
ply with  RIF  regulations  in  taking  such 
action.  The  Board  explained  that  the 
agency  must  first  determine  the  reten- 
tion standing  of  each  competing  employ- 
ee by  considering  the  group,  subgroup, 
and  length  of  service  of  each  and  then  re- 
lease the  employees  from  their  competi- 
tive levels.  The  Board  added  that  the 
employees  may  then  exercise  their  right 
of  assignment  by  “bumping”  employees 
in  a lower  subgroup  or  by  “retreating”  to 
positions  from  which  or  through  which 
they  have  been  promoted. 

The  Board  disagreed  with  the 
presiding  official’s  finding  that  because 
appellant’s  length  of  service  exceeded 
that  of  the  employee  who  was  placed  in 
the  vacant  position,  appellant  was  enti- 
tled to  the  vacant  position.  The  Board 
explained  that  RIF  regulations  do  not  re- 
quire an  agency  to  use  retention  standing 
to  determine  an  employee’s  right  of  as- 
signment to  a vacant  position.  It  stated 
that  during  a RIF,  an  employee’s  right  to 
be  assigned  to  a vacant  position  must  be 
by  bumping  or  retreating.  The  Board 
concluded  that  appellant  had  no  right  to 
the  vacant  position  because  he  was  in  the 
same  subgroup  as  the  employee  placed  in 


the  job  and  had  no  retreat  right  to  the 
position.  Concluding  that  the  agency 
complied  with  RIF  regulations  in  appel- 
lant’s case,  the  Board  reversed  the  initial 
decision  and  sustained  appellant's 
termination. 


Harry  K.  Bess  and  Franklin  S. 
Roberson  v.  Tennessee  Valley 
Authority 

AT035 1821 1322  and 
AT0351821 1092 
February  22,  1984 

4.211,  10.114,  12.130,  12.220,  12.421 

Appellants,  separated  through  reduc- 
tion in  force  (RIF)  action,  individually 
appealed  to  the  Board’s  regional  office. 
The  initial  decisions  in  their  eases  were 
issued  by  different  presiding  officials. 
Both  presiding  officials  found  that  the  re- 
spective RIF  actions  were  properly 
taken.  However,  they  reached  different 
conclusions  regarding  appellants’  com- 
petitive levels.  When  appellants  both  pe- 
titioned for  review,  the  Board  consolida- 
ted their  cases. 

According  to  the  record,  the  agency’s 
actions  involved  a collective  bargaining 
agreement.  That  agreement  stated  that 
the  special  duties  of  the  job  steward  po- 
sition made  it  necessary  to  place  the  po- 
sition in  a separate  competitive  level 
from  that  of  craft  journeymen  positions, 
such  as  those  held  by  appellants. 

Upon  considering  appellant’s  petitions 
for  review,  the  Board  explained  that  ac- 
cording to  regulations,  competitive  levels 
should  include  positions  “sufficiently 
alike  in  qualification  requirements,  du- 
ties, responsibilities,  pay  schedules,  and 
working  conditions.”  The  Board  noted 
that  a journeyman  and  a job  steward  per- 
formed some  similar  duties.  It  deter- 
mined, however,  that  a steward’s  addi- 
tional duties — which  include  filing 
grievances  on  behalf  of  employees  and 
handling  labor-management  matters — 
were  dissimilar  enough  to  justify  placing 
the  position  in  a separate  competitive 
level. 

The  Board  concluded  that  the  agency 
properly  defined  the  competitive  levels 
and  properly  invoked  RIF  procedures.  It 
stated  that  placing  the  positions  in  the 
same  competitive  level  would  have  vio- 
lated regulations  as  well  as  the  bar- 
gaining agreement.  Therefore,  the  Board 
affirmed  the  initial  decision  regarding 
appellant  Bess  and  reversed  the  one  re- 
garding appellant  Roberson. 
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Kennie  L.  Coleman  v.  Depart- 
ment of  the  Army 

SL03518110170 
February  10,  1984 

12.110 

Appellant  was  reduced  in  grade — 
through  reduction  in  force  (RIF) — from  a 
motor  vehicle  operator  foreman,  WS-6, 
to  a pipefitter,  WG-10.  Appellant  ap- 
pealed to  the  Board’s  regional  office,  con- 
tending that  the  agency  should  have  as- 
signed him  to  the  position  of  warehouse 
worker  foreman,  WS-5.  Appellant 
claimed  that  he  was  qualified  for  that  job 
which  was  occupied  by  an  employee  in  a 
lower  subgroup. 

The  agency  contended  that  its  policy 
was  to  consider  only  the  qualifications 
contained  in  an  employee’s  official  per- 
sonnel folder  at  the  time  of  the  RIF  no- 
tice. It  added  that  once  the  RIF  is  an- 
nounced, it  “freezes”  qualifications  and 
does  not  consider  additional  information 
which  would  affect  the  RIF  offer  and  dis- 
place other  employees  not  previously  af- 
fected by  the  RIF. 

The  presiding  official  found  that  the 
agency  did  not  have  the  authority  to  ig- 
nore the  qualifications  an  employee  had 
before  the  effective  date  of  the  RIF. 
Stating  that  the  agency  did  not  afford  ap- 
pellant proper  assignment  rights,  the 
presiding  official  concluded  that  the  RIF 
regulations  were  improperly  applied  in 
appellant’s  case.  The  agency  petitioned 
for  review. 

According  to  the  record,  on  April  22, 
1981,  the  agency  notified  appellant  that 
he  would  be  reduced  in  grade,  effective 
June  26.  On  May  26,  appellant  resubmit- 
ted to  the  personnel  office,  copies  of  his 
“Equipment  Operator’s  Qualification 
Record.”  Appellant  had  previously  sub- 
mitted the  information  to  the  personnel 
office  in  1979,  but  that  office  failed  to 
place  these  documents  in  appellant’s  file. 
Instead,  the  personnel  office  stored  them 
in  the  furnace  room  of  an  agency  build- 
ing. In  November  1980,  the  documents 
were  discovered  and  returned  to  appel- 
lant’s training  instructor. 

The  Board  noted  that  the  agency  pre- 
sented no  evidence  to  show  either  that 
appellant  did  not  know  that  the  docu- 
ments were  not  in  his  file  or  that  the 
agency  had  instructed  appellant  before 
the  RIF  to  review  and  update  his  file. 
Therefore,  the  Board  concluded  that  the 
agency  had  not  allowed  appellant  his 
proper  assignment  rights. 

The  Board  noted  that  appellant  was  en- 
titled to  assignment  to  the  position  which 
required  the  last  possible  reduction  in 
representative  rate — the  position  of 
warehouse  worker  foreman.  Therefore, 


the  Board  ordered  the  agency  to  cancel 
the  RIF  as  it  affected  appellant  and  to 
assign  him  as  specified. 

Curtis  A.  Devall  v.  Department 
of  the  Interior 

SF03518310102 
February  10,  1984 

10.1322,  12,110,  12.130 

During  a reduction  in  force  (RIF),  ap- 
pellant was  separated  from  his  GS-13 
personnel  management  specialist  posi- 
tion after  he  declined  to  accept  assign- 
ment outside  of  his  competitive  area.  Ap- 
pealing to  the  Board’s  regional  office, 
appellant  contended  that  the  agency 
should  have  offered  him  a GS-12  person- 
nel management  specialist  position  in 
Saipan,  Mariana  Islands  and  a GS-12  li- 
aison officer  position  in  Guam.  On  the 
other  hand,  the  agency  asserted  that  it 
had  followed  RIF  regulations  by  offering 
appellant  a position  across  competitive 
areas.  That  is,  it  offered  appellant  the 
position  of  personnel  management  spe- 
cialist, GS-12 — a position  with  a repre- 
sentative rate  equal  to  that  which  appel- 
lant was  entitled.  The  presiding  official 
sustained  the  agency’s  action. 

Appellant  petitioned  for  review, 
submitting  “new  and  material  evidence,” 
including  a document  which  the  agency 
submitted  to  the  presiding  official.  Ap- 
pellant also  submitted  three  telegrams 
from  former  officials  of  the  Trust  Terri- 
tory of  the  Pacific  Islands  supporting  his 
allegation  that  he  was  qualified  for  the 
two  positions  he  indicated. 

Regarding  the  agency  document,  ap- 
pellant contended  that  it  was  new  and 
material  because  it  referred  to  the 
agency  offering  appellant  a GS-12  posi- 
tion in  California — an  offer  which  appel- 
lant alleged  he  never  received.  The 
Board,  noting  that  the  only  position  of- 
fered appellant  was  located  in  Washing- 
ton, D.C.,  determined  that  the  agency’s 
use  of  “California”  in  the  document  was 
inadvertent.  The  Board  stated  that  the 
agency  intended  to  use  “Washington, 
D.C.”  instead.  It  therefore  found  that 
the  document  did  not  constitute  new  and 
material  evidence.  The  Board  also  found 
that  the  telegrams  did  not  meet  the  cri- 
teria for  new  and  material  evidence  in 
that  appellant  did  not  show  that  he  tried 
to  obtain  the  information  before  the  rec- 
ord was  closed. 

The  Board  next  addressed  appellant’s 
allegation  that  the  presiding  official 
erred  in  interpreting  law  and  regula- 
tion. Appellant  contended  that  his  as- 
signment rights  were  governed  by  5 
C.F.R.  §§  351.703  and  704.  The  Board 
explained  that  § 351.703  required  that 


instead  of  separating  or  furloughing 
group  I and  II  employees,  the  agency 
should  assign  such  employees  to  posi- 
tions in  the  competitive  service  by 
displacing  employees  with  lower  reten- 
tion standing.  The  Board  further  ex- 
plained that  § 351.704  provided  that  an 
agency  could  satisfy  an  employee’s  right 
to  assignment  by  assigning  that  em- 
ployee to  a position  with  a representative 
rate  equal  to  that  which  the  employee 
would  be  entitled  to  under  § 351.703. 

The  Board  stated  that  in  appellant’s 
case,  the  agency  satisfied  its  obligations 
under  §§  351.704  and  704  “in  estab- 
lishing procedures  for  assignment  across 
competitive  areas  and  in  assigning  appel- 
lant thereunder.”  The  Board  noted  that 
even  though  the  agency,  in  previous  RIF 
actions,  had  allowed  employees  to  reject 
assignments  across  competitive  areas  in 
favor  of  other  assignments,  such  fact  was 
of  no  consequence  in  appellant’s  case. 

The  Board  explained  that  regulations  re- 
quire uniformity  only  “in  any  one  reduc- 
tion in  force.”  Finding  that  the  agency 
fulfilled  its  RIF  assignment  obligations 
to  appellant,  the  Board  affirmed  the  ini- 
tial decision. 


Marvin  Nichols  v.  Department 
of  Defense 

DC03518110607 
February  23,  1984 

4.124,  12.000000,  12,421,  12,530,  12.560, 
12,561 

When  the  agency  reduced  apellant’s 
grade  through  reduction  in  force  (RIF) 
procedures,  appellant — a GS-12  office 
services  manager — appealed  to  the 
Board’s  regional  office,  and  the  presiding 
official  cancelld  the  RIF  action. 

The  agency  consequently  petitioned 
for  review,  asserting  that  the  Board  did 
not  have  jurisdiction.  Specifically,  the 
agency  contended  that  the  action  in  ques- 
tion was  a classification  action,  not  a RIF 
action. 

According  to  the  record,  the  agency 
notified  appellant  that  his  position  was 
being  abolished  and  offered  to  place  him 
in  the  GS-10  position  of  support  services 
supervisor  rather  than  separate  him.  Ap- 
pellant accepted  the  position  offered. 

The  standard  form  (SF)  50,  “Notification 
of  Personnel  Action,”  issued  for  the  ac- 
tion indicated  that  appellant  was  under- 
going a “Position  Change-Reclassifica- 
tion” to  the  GS-10  support  services 
supervisor  position. 

As  to  whether  the  action  should  be 
characterized  as  reclassification  or  RIF, 
personnel  staffing  specialist  Jenny 
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Cherry  testified  that  in  preparing  the 
RIF  notices  and  the  SF-50,  she  con- 
tacted OPM  for  advice.  She  stated  that 
after  she  described  the  situation  at  hand, 
someone  in  OPM’s  classification  division 
told  her  that  she  should  consider  appel- 
lant’s position  as  not  abolished  but  still  in 
existence  and  that  the  appropriate  action 
for  the  agency  to  take  was  a 
reclassification,  not  a RIF. 

Personnel  management  specialist  Jean 
Pascucci  testified  that  the  agency  had 
difficulty  justifying  appellant’s  position 
at  the  GS-12  level.  She  stated  that  when 
the  agency  reorganized,  appellant’s  posi- 
tion had  not  been  reclassified,  though 
such  action  was  imminent.  She  added 
that  appellant’s  position  was  abolished 
because  his  duties  were  abolished. 

The  Board  determined  that  appellant’s 
SF-50  was  prepared  incorrectly  and  that 
OPM’s  recommendation  regarding 
whether  to  RIF  appellant  or  reclassify 
his  job  was  unreliable  because  it  was 
made  based  on  a verbal  description  of  ap- 
pellant’s situation.  Finding  that  the  evi- 
dence did  not  show  that  the  action  was  a 
reclassification,  the  Board  concluded  that 
the  action  was  indeed  a RIF  and  that  it, 
therefore,  was  within  Board  jurisdiction. 

The  Board  addressed  the  agency’s  alle- 
gation that  the  presiding  official  erred  in 
finding  that  appellant  was  the  only  em- 
ployee adversely  affected  by  the  RIF. 
However,  the  Board  agreed  with  the 
presiding  official’s  finding.  It  noted  that 
the  agency  created  positions  for  some  of 
the  other  riffed  employees.  Other  em- 
ployees were  not  subject  to  RIF  proce- 
dures: a Schedule  C employee  who  was 
downgraded  and  another  employee  who 
resigned  after  learning  of  the 
reorganization. 

The  Board  also  discussed  the  agency’s 
argument  that  the  presiding  official 
erred  in  concluding  that  the  RIF  was 
personal  to  appellant  and  related  to  his 
performance.  The  Board  noted  the 
presiding  official’s  finding  that  the  agen- 
cy’s hiring  of  a security  expert  indicated 
its  dissatisfaction  with  appellant’s  per- 
formance. Further,  testimony  revealed 
that  appellant’s  coworkers  complained 
about  him  and  about  the  state  of  adminis- 
trative services. 

The  Board  concluded  that  appellant 
was  not  only  the  sole  employee  adversely 
affected  by  the  RIF,  but  that  the  action 
was  personal  to  him  and  taken  because 
the  agency  was  dissatisfied  with  his  per- 
formance. Noting  that  the  action  should 
have  been  taken  under  5 U.S.C.,  Chap- 
ter 75,  Subchapter  II,  and  not  under  RIF 
procedures,  the  Board  affirmed  the  ini- 
tial decision. 


Elmer  L.  Price  v.  Department 
of  Transportation 

DE03518210163 
February  28,  1984 

6.120,  12.220 

Because  of  a transfer  of  functions,  the 
agency  separated  appellant,  a GS-13  air- 
port certification  specialist,  through  re- 
duction in  force  (RIF).  Appellant  ap- 
pealed to  the  Board’s  regional  office  and 
the  presiding  official  ordered  the  agency 
to  cancel  the  RIF  action.  Consequently, 
the  agency  petitioned  for  review,  con- 
tending that  the  appeal  was  not  within 
Board  jurisdiction. 

According  to  the  record,  the  agency  in- 
formed appellant,  by  notice  dated  Janu- 
ary 7,  1982,  that  he  would  be  separated, 
effective  April  3,  1982.  Specifically,  the 
notice  stated  that  a RIF  was  being  con- 
ducted because  of  a transfer  of  function, 
that  available  positions  had  been  filled  by 
employees  wiith  higher  retention  stand- 
ing than  appellant,  and  that  the  action 
required  appellant’s  release  from  his 
competitive  level.  Appellant  subsequent- 
ly accepted  a part-time  GS-13  position 
with  the  agency  in  Kansas  City, 

Missouri.  That  reassignment  was  to  take 
place  on  April  4,  1982,  the  day  after  ap- 
pellant’s separation  by  RIF  was  to  take 
place.  It  was  not  made  through  RIF  pro- 
cedures or  through  the  Reemployment 
Priority  List  program. 

The  Board  addressed  the  agency’s  ar- 
gument that  appellant  had  no  right  to  ap- 
peal because  his  reassignment  automat- 
ically cancelled  his  RIF  notice  and  that 
appellant,  therefore,  was  never  affected 
by  a RIF  action.  The  Board  noted,  how- 
ever, that  appellant’s  separation  was 
proposed  because  he  was  displaced  by  a 
higher-ranking  employee.  Moreover, 
nothing  in  the  record  suggested  that  ap- 
pellant was  restored  to  his  former  posi- 
tion. Therefore,  the  Board  could  not  con- 
clude that  the  RIF  did  not  occur. 

The  Board  explained  that  “an  employ- 
ee’s release  from  his  or  her  competitive 
level  triggers  the  employee’s  RIF  appeal 
rights  under  5 C.F.R.  § 351.901  even  if 
the  employee  accepts  another  position 
contemporaneously  with  the  effective 
date  of  the  RIF  action.”  Therefore,  the 
Board  denied  the  petition  for  review  and 
ordered  the  agency  to  cancel  the  RIF. 

RETIREMENT 

John  M.  Murtha  v.  Office  of 
Personnel  Management 

NY08318210153 
February  17,  1984 

15.240 


In  this  case,  the  Office  of  Personnel 
Management  (OPM),  formerly  the  Civil 
Service  Commission  (CSC),  filed  a peti- 
tion for  review  of  the  initial  decision 
which  reversed  its  reconsideration  deci- 
sion dated  December  7,  1981  denying  ap- 
pellant’s request  to  change  hi.s  annuity. 

In  the  initial  decision  the  presiding  offi- 
cial found  that  the  appellant  had  shown 
that  he  had  exercised  due  diligence  and 
therefore  had  made  a timely  application 
for  a change  in  his  survivor  benefits. 

Appellant  retired  in  May  1970  and  at 
the  time  of  his  retirement  was  unmar- 
ried. The  CSC  informed  him  at  the  time 
of  his  retirement  that  the  law  did  not 
provide  for  a change  in  his  annuity  once 
he  accepted  and  cashed  his  initial  annuity 
check. 

Appellant  was  married  in  November 
1971  and  later  changed  his  insurance 
beneficiary  to  provide  for  his  wife.  In 
July  1981  the  appellant  received  a re- 
minder from  OPM  about  changes  in  sur- 
vivor benefits.  In  August  1981  he  applied 
to  OPM  to  change  his  annuity.  OPM 
denied  the  request  in  September  1981 
and  reaffirmed  its  decision  in  a reconsid- 
eration decision  issued  in  December 
1981. 

OPM  found  that  the  law  at  the  time  ap- 
pellant retired  did  not  permit  an 
unmarried  retiree  who  later  married  to 
change  his  annuity,  and  that  although 
the  law  was  amended  in  January  1971  by 
Public  Law  91-658,  appellant’s  request 
was  untimely  filed  according  to  the  re- 
quirements for  filing  changes  under  the 
amended  law. 

The  Board  granted  the  agency’s  peti- 
tion for  review,  finding  that  appellant 
could  not  have  benefited  from  a notice  of 
amendment  to  the  law  since  his  marriage 
occurred  in  1971  and  he  did  not  seek  to 
make  his  election  until  1981 — long  after 
the  expiration  of  the  one-year  time  limit 
for  making  changes.  The  Board  also 
stated  that  before  the  effective  date  of 
the  statute,  there  was  no  requirement 
for  OPM  to  provide  any  notice  to  annui- 
tants of  the  changes  made  in  the  law  by 
Public  Law  91-658. 

Accordingly,  the  Board  reversed  the 
presiding  official’s  initial  decision  and 
sustained  OPM’s  reconsideration  decision 
denying  appellant’s  request  for  a change 
in  his  retirement  annuity. 

TERMINATION  DURING 
PROBATION 

John  E.  Hannon  v.  Department 
of  the  Air  Force 

CH315H8210601 
February  28,  1984 

4.300,  8.321,  8.3211 
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The  agency  terminated  appellant — 
allegedly  during  his  probationary 
period — for  unsatisfactory  performance, 
and  appellant  appealed  to  the  Board’s  re- 
gional office.  Finding  that  appellant  had 
not  completed  his  one-year  probationary 
period  when  the  agency  removed  him, 
the  presiding  official  dismissed  the  ap- 
peal for  lack  of  jurisdiction.  Appellant 
subsequently  filed  a petition  for  review, 
contending  that  he  had  completed  his 
probationary  period. 

According  to  the  record,  the  agency 
appointed  appellant  on  June  1,  1981,  then 
informed  him  on  May  21,  1982  that  he 
was  to  be  terminated,  effective  May  28, 
1982.  The  Board  explained  that  in 
Jeffery  v.  Department  of  the  Treasury,  3 
MSPB  479  (1980),  it  held  that  in  cases  in 
which  an  employee  is  separated  before 
his  probationary  period  ends,  the  separa- 
tion action  must  take  place  before  the 
end  of  the  tour  of  duty  on  the  last  date 
before  the  anniversary  date.  The  Board 
added  that  if  the  anniversary  date  falls 
on  a Monday  and  the  employee  is  not 
scheduled  to  serve  a tour  of  duty  on  the 
weekend,  the  probationary  period  ends 
on  the  last  day  of  his  tour  of  duty  before 
the  anniversary  date. 

The  Board  pointed  out  that  although 
appellant’s  probationary  period  would 
have  ended  at  the  close  of  his  workday  on 
May  31,  1982,  that  particular  day — 
Memorial  Day — was  a legal  holiday. 
Therefore,  appellant’s  probationary  pe- 
riod ended  on  Friday,  May  26,  1982.  The 
Board  stated  that  because  separations 
were  effective  at  midnight,  appellant  was 
not  removed  before  the  end  of  his  tour  of 
duty.  The  Board  concluded  that  the 
agency  separated  appellant  after  he  com- 
pleted his  probationary  period.  Finding 
that  the  agency  erred  by  not  affording 
appellant  his  procedural  rights,  the 
Board  reversed  the  initial  decision  and 
ordered  the  agency  to  cancel  the  termi- 
nation and  reinstate  appellant. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE* 

Billy  Ray  Cooksey  v.  Depart- 
ment of  the  Army 
CH07528410190 
February  16,  1984 

When  the  agency  removed  appellant,  a 
warehouse  worker,  for  physical  inability 
to  do  his  job,  he  appealed  to  the  Board’s 


•Formerly  titled  “Appeals  Arbitration.” 


regional  office.  Appellant  also  appealed 
the  denial— by  the  Office  of  Worker’s 
Compensation  Programs,  Department  of 
Labor — of  his  application  for  benefits. 
However,  the  presiding  official  stated 
that  the  Board  did  not  have  jurisdiction 
to  consider  the  issue  regarding  appel- 
lant’s benefits. 

Noting  that  appellant  admitted  that  he 
was  unable  to  do  his  job,  the  presiding 
official  addressed  whether  the  agency 
had  discriminated  against  appellant 
based  on  his  handicapping  back  problem. 
Although  appellant  did  not  appear  at  the 
hearing  to  offer  testimony  in  support  of 
his  allegation  of  discrimination,  the 
presiding  official  determined  that  the 
record  indicated  that  appellant  could  not 
perform  the  functionns  of  his  posi- 
tion— with  or  without  reasonable  accom- 
modation. The  presiding  official  con- 
cluded, therefore,  that  the  agency  was 
not  obligated  to  accommodate  appellant’s 
disability. 

The  presiding  official  noted  that  the 
agency  had,  nonetheless,  tried  to  place 
appellant  in  a less  physically  demanding 
position.  However,  appellant’s  superior 
testified  that  appellant  was  not  even  able 
to  perform  a light  duty  job  without 
experiencing  pain.  Further,  an  agency 
personnel  staffing  specialist  testified 
that  appellant  did  not  have  the  skills  to 
qualify  for  a clerical  position.  Concluding 
that  the  agency  had  no  position  which 
could  accommodate  appellant’s  handicap, 
the  presiding  official  sustained  the  agen- 
cy’s action. 

Presiding  Official:  Julia  P.  Grip 


Patricia  M.  Hollingshead  v.  De- 
partment of  Defense,  Defense 
Contract  Audit  Agency 

SF531D8410249 
February  24,  1984 

The  agency  denied  appellant’s  within- 
grade  increase  because  she  had  not  per- 
formed at  an  acceptable  level  of  compe- 
tence (ALOC).  Appellant  appealed  the 
agency’s  action  to  the  Board. 

The  agency  requested  that  the 
presiding  official  dismiss  the  appeal, 
claiming  first  that  the  Board  did  not  have 
jurisdiction  to  consider  it.  Specifically, 
the  agency  contended  that  appellant  had 
not  filed  a request  for  reconsideration  of 
the  initial  agency  decision.  The  presiding 
official,  however,  determined  that  the 
agency  had  accepted  from  appellant  a 
memorandum,  dated  November  15,  1983, 
as  a request  for  reconsideration.  The 
presiding  official  further  noted  that  the 
agency  had  issued  a reconsideration  deci- 


sion in  appellant’s  case  on  November  28, 
1983.  Therefore,  the  presiding  official  did 
not  agree  that  appellant’s  appeal  should 
be  dismissed  for  lack  of  jurisdiction. 

Noting  that  appellant  mentioned  the 
agency’s  initial  decision  date  (October  25, 
1983)  in  her  December  20,  1983  petition 
of  appeal,  the  agency  next  contended  that 
appellant’s  appeal  should  be  dismissed 
because  it  was  untimely  filed.  Quoting  5 
C.F.R.  §1201. 22(b),  the  presiding  official 
explained  that  “petitions  for  appeal  must 
be  filed  any  time  during  the  period  be- 
ginning with  the  day  after  the  effective 
date  of  the  action  being  appealed  until 
not  later  than  20  days  of  the  effective 
date.”  The  presiding  official  added,  how- 
ever, that  good  cause  could  be  estab- 
lished to  excuse  an  untimely  filing. 

The  presiding  official  pointed  out  that 
Alonzo  v.  Department  of  the  Air  Force,  4 
MSPB  262  (1980),  discussed  factors  that 
affected  whether  good  cause  existed  for 
an  untimely  filing.  These  factors  included 
the  length  of  the  delay,  the  appellant’s 
awareness  of  the  filing  deadline,  the  ex- 
istence of  mitigating  circumstances,  and 
the  appellant’s  degree  of  negligence.  The 
presiding  official  considered  appellant’s 
reasons  for  her  late  filing — including 
that  she  was  confused  about  the  volun- 
tary expedited  appeals  process  and  that 
she  believed  her  petition  was  filed  on 
time— but  found  none  of  them  to  be  ac- 
ceptable. Therefore,  the  presiding  offi- 
cial dismissed  the  appeal  as  untimely 
filed. 

Presiding  Official:  Morris  E.  Davis 


Mania  P.  Wilson  v.  Department 
of  the  Navy 

CH07528410203 
February  24,  1984 

The  agency  suspended  appellant  for  20 
days  for  24  timecard  violations.  Appel- 
lant admitted  that  on  the  dates  she  was 
charged  with  violations,  she  had  clocked 
in  to  or  out  of  work  at  the  time  clock  at 
her  husband’s  duty  station  rather  than  at 
the  clock  at  her  own  station.  Appellant 
contended  that  she  was  never  told  to  use 
the  clock  at  any  one  station. 

Appellant  appealed  to  the  Board’s  re- 
gional office,  testifying  that  she 
routinely  drove  her  husband  to  his  duty 
station,  clocked  in  at  that  station,  drove 
to  her  own  duty  station,  then  entered  the 
building  to  begin  work.  She  reversed 
that  process  at  night.  The  agency 
claimed  that  appellant’s  practice  added 
six  or  seven  minutes  to  her  workday  and 
caused  appellant  to  receive  pay  for  which 
she  was  not  entitled. 
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The  presiding  official  considered  the 
testimony  of  appellant’s  coworker,  Roger 
Brazzell  who  supported  appellant’s  con- 
tention that  she  was  not  obligated  to 
clock  in  at  her  own  duty  station.  Brazzell 
stated,  however,  that  when  he  was  as- 
signed to  work  in  another  building  tem- 
porarily, he  requested  permission  to  use 
the  time  clock  in  that  building.  He 
claimed  that  he  made  such  request  to  his 
supervisor  because  he  did  not  want  to 
get  into  trouble  like  appellant.  The 
presiding  official  noted  that  such  testi- 
mony actually  supported  the  agency’s  po- 
sition that  appellant  intentionally  abused 
the  timekeeping  system.  The  presiding 
official  stated  that  “appellant’s  own  wit- 
ness has  testified  to  an  understanding  of 


clocking  in  at  the  assigned  duty  station 
and  to  his  requesting  an  exception  to  the 
practice  so  that  he  would  not  be  found  in 
violation  and  subjected  to  discipline.” 

The  presiding  official,  noting  that  ev- 
ery other  witness  knew  of  the  practice  of 
clocking  in  at  the  assigned  duty  station, 
could  not  accept  appellant’s  assertion 
that  she  was  unaware  of  the  practice. 
Further,  the  presiding  official  pointed 
out  that  appellant  had  been  a timekeeper 
and  had  even  been  involved  in  the  in- 
vestigation of  a supervisor  who  had 
shaved  time  off  his  workday.  Therefore, 
the  presiding  official  determined  that  ap- 
pellant was  aware  of  the  importance  of 
correct  timekeeping  records  and  of  the 
seriousness  of  abuse  of  the  timekeeping 


system.  The  presiding  official  concluded 
that  appellant  intentionally  abused  the 
timekeeping  system.  Finding  that  appel- 
lant’s misconduct  directly  related  to  the 
agency’s  ability  to  perform  its  mission, 
the  presiding  official  found  the  suspen- 
sion penalty  to  be  appropriate  and  af- 
firmed the  agency’s  action. 

Presiding  Official:  Julia  P.  Grip 
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OPINION  OF  MEMBER 
DEVANEY 
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Wildlife  Service,  Department  of  the 
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ORDER  TO  SHOW  CAUSE 

ALLEN,  Thomas  J.  v.  Department  of 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection 


Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 


Transportation  (BN075281F0231,  Feb- 
ruary 1,  1984) 

BIRCH,  Robert  E.  v.  Department  of 
Transportation  (NY075281F0850,  Feb- 
ruary 1,  1984) 

DOUGHERTY,  Daniel  E.  v.  Department 
of  Transportation  (N  Y075281F0873, 
February  1,  1984) 


REMANDS 

CURRAN,  James  H.  v.  Department  of 
the  Treasury  (SE075281 10070,  Febru- 
ary 28,  1984) 

REED,  Buford  H.  v.  Department  of  the 
Army  (DE07528310156,  February  14, 
1984) 

SUBER,  Douglas  v.  Department  of  the 
Navy  (DC03518310952,  February  23, 
1984) 


REQUEST  OR  MOTION 
DENIED 

BENTLEY,  James  E.,  Jr.  v.  Depart- 
ment of  Labor  (DA07528410173,  Feb- 
ruary 24,  1984) 

SOCIAL  SECURITY  ADMINISTRA- 
TION, DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES  v.  Donald 
S.  Manion,  Administrative  Law  Judge 
(HQ75218210008,  February  28,  1984) 


STAY  AND  EXTENSION  OF 
STAY  GRANTED 

SPECIAL  COUNSEL  v.  Federal  Media- 
tion and  Conciliation  Service 
(HQ12088410004,  February  10  and  23, 
1984) 


MAJOR  TOPICS  AND  SCOPE 
NOTES 

Topic 

1.000000  Adverse  Actions 
Certain  personnel  actions  are  desig- 
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nated  as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  eases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure ( 10.000000 ),  and  opinions  relating 
to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are  lo- 
cated in  Remedies  (lit. 000000). 


2.000000  Constitutionality 

This  topic  references  opinions  in  which 
the  Board  has  considered  constitutional 
aspects  of  cases  before  it.  Included  are 
claims  pursuant  to  specific  constitutional 
provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as 
the  right  to  privacy.  Constitutional 
claims  relative  to  discrimination  are  in 
Discrimination  (J. 000000 ) . 


3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  prohibited 
discrimination  pursuant  to  the  Civil 
Service  Reform  Act  of  1978.  Also  includ- 
ed are  cases  relating  to  affirmative  ac- 
tion and  disparate  treatment  of  similarly 
situated  employees.  Questions  of  evi- 
dence, jurisdiction,  practice  and  proce- 
dure, and  remedial  action  in  discrimina- 
tion cases  are  referenced  in  Evidence 
d. 000000),  Jurisdiction  (6.000000), 
Practice  and  Procedure  (10.000000),  and 
Remedies  ( H. 000000),  respectively. 


4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard  in 
the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing 
the  Board’s  interpretation  of  such  bur- 
dens are  also  included  here. 


5.000000  Freedom  of  Information,  Pri- 
vacy, and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 


6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service  Reform 
Act  of  1978,  as  well  as  cases  dealing  with 
issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to 
certain  entities,  this  topic  includes  cases 
dealing  with  jurisdictional  questions  par- 
ticularly related  to  such  entities.  Includ- 
ed also  are  Board  cases  dealing  with  its 
enforcement  power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is  cov- 
ered under  Retirement  ( 15.000000) . 

7.000000  Labor-Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 
vidual employees.  Title  VII  grievance 
procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 


8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  stfch  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related  Ac- 
tions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof  under 
Chapter  43,  where  performance  apprais- 
al systems  have  been  implemented.  Also 
included  are  cases  dealing  with  perform- 
ance appraisal  actions  under  Chapter  75, 
where  Chapter  43  appraisal  systems 
have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 


11.000000  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which  the 
Board  has  interpreted  these  provisions 
and  related  matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
eases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(10.000000). 

17.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-fcr-duty 
examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110 

Removal 

1.3612 

Prohibited  Discrimination 

1.111 

Involuntary  Resignation  or  Retirement 

1.362 

Conflict  of  Interest 

1.120 

Suspension  for  more  than  14  days 

1.363 

Insubordination 

1.121 

Enforced  Leave 

1.3631 

Refusal  to  Accept  Reassignment 

1.130 

Reduction  in  Grade 

1.364 

Gross  Waste 

1.131 

Involuntary  Demotion 

1.365 

Creation  of  Danger  to  Public  Health  and  Safety 

1.140 

Reduction  in  Pay 

1.366 

Insolence 

1.150 

Furlough  of  30  days  or  less 

1.3661 

Abusive  Language 

1.160 

Adverse  Action  by  Office  of  Personnel 

1.367 

Violence 

Management 

1.368 

Unauthorized  Activities 

1.369 

“Failure  to”  Charges 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.370 

Charges  Related  to  Off-Duty  Conduct 

1.371 

Efficiency  of  the  Service 

1.210 

Suspension  for  less  than  14  days 

1.3711 

Nexus 

1.220 

Letter  of  Reprimand 

1.380 

Classification  and  Qualifications  Requirements 

1.230 

Actions  Based  on  Unacceptable  Performance 

1.390 

Performance  Related 

1.231 

Denial  of  Within-Grade  Step  Increase 

1.232 

Reduction  in  Grade 

1.400  Board  Consideration  of  Penalties 

1.233 

Removal 

1.240 

Reduction  in  Force 

1.410 

Mitigation  of  Penalty 

1.250 

Reduction  in  Rank 

1.420 

Prior  Disciplinary  Record 

1.430 

Disparate  Treatment  of  Similarly  Situated 

1.300  Substantive  Charges 

Employees 

1.310 

Attendance  Related 

1.500  Procedural  Rights  In  Adverse  Actions 

1.311 

Absence  Without  Leave 

1.312 

Abuse  of  Leave 

1.510 

Notice 

1.313 

Tardiness 

1.511 

Crime  Provision 

1.314 

Efficiency  of  the  Service — Attendance 

1.512 

Emergency  Suspension  During  Notice  Period 

1.315 

Unlawful  Labor  Strikes 

1.513 

Reasons 

1.3151 

Air  Traffic  Controllers — 1981  PATCO  Strike 

1.520 

Reply 

1.3152 

Other  Strikes  (Non-1981  ATC) 

1.521 

Written  Reply 

1.320 

Alcohol  and  Drug  Related 

1.522 

Oral  Reply 

1.321 

On-Duty  Conduct 

1.530 

Review  of  Materials  on  Which  Action  Based 

1.322 

Off-Duty  Conduct 

1.540 

Right  to  Representation 

1.323 

Efficiency  of  the  Service — Alcohol  and  Drug 

1.550 

Proposing  and  Deciding  Official 

Related 

1.560 

Appeal  to  Merit  Systems  Protection  Board 

1.330 

Criminal  Conduct 

1.561 

Burden  of  Proof 

1.331 

On-Duty  Conduct 

1.562 

Efficiency  of  the  Service — Generally 

1.3311 

Criminal  Charges 

1.570 

Decision 

1.3312 

Criminal  Conviction 

1.3313 

Acquittal 

1.332 

Off-Duty  Conduct 

1.600  Defenses 

1.3321 

Criminal  Charges 

1.3322 

Criminal  Conviction 

1.610 

Stale  Charges 

1.3323 

Acquittal 

1.620 

Mental  Condition 

1.340 

Dishonest  Work  Related  Conduct 

1.630 

Animus 

1.341 

Bribery 

1.640 

Coercion  or  Duress 

1.342 

Embezzlement 

1.650 

Affirmative  Defenses 

1.343 

Falsification 

1.3431 

Medical  Records 

2.000000  Constitutionality 

1.3432 

Employment  Applications 

1.3433 

Time  and  Work  Records 

2.100  Due  Process 

1.344 

Fraud 

1.345 

Misappropriation  and/or  Misuse  of  Government 

2.110 

Liberty  Rights  or  Interest 

Property 

2.120 

Property  Rights  or  Interest 

1.346 

Malfeasance  in  Office 

2.130 

Requisite  Administrative  Procedures 

1.350 

Prohibited  Political  Activity 

1.360 

Other  Work  Related  Charges 

2.200  Criminal  Constitutional  Considerations 

1.361 

Abuse  of  Authority 

1.3611 

Sexual  Harassment 

2.210 

Self- Incrimination 
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2.220 

Right  to  Counsel 

4.111 

Admissions 

2.230 

Double  Jeopardy 

4.112 

Affidavits 

2.240 

Search  and  Seizure 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

2.300  First  Amendment  Freedoms 

4.1132 

Interrogatories 

4.1133 

Documents 

2.310 

Freedom  of  Speech 

4.114 

Best  Evidence 

2.311 

Relation  to  Efficiency  of  the  Service 

4.115 

Polygraphs 

2.3111 

Defamation 

4.116 

Handwriting 

2.312 

Balancing  Test 

4.120 

Testimony 

2.313 

Mixed  Motive 

4.121 

Relevancy 

2.320 

Freedom  of  Religion 

4.122 

Materiality 

2.321 

Relation  to  Efficiency  of  the  Service 

4.123 

Privileged  Matters 

2.3211 

Free  Exercise 

4.124 

Hearsay 

2.3212 

Establishment 

4.125 

Credibility 

4.126 

Perjury 

2.400  Right  To  Privacy 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

3.000000  Discrimination 

4.129 

Opinion 

4.130 

Official  Notice 

3.100  Prohibited  Discrimination 

4.131 

Facts 

4.132 

Documents 

3.110 

Age  Discrimination 

4.140 

Evidence  of  Prior  Disciplinary  Actions 

3.111 

Age  Discrimination  in  Employment  Act  of  1967,  29 

4.150 

Stipulations 

U.S.C.  631,  633a 

3.120 

Race,  Color,  and  National  Origin  Discrimination 

4.200  Burdens  of  Proof 

3.121 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130 

Handicap  Discrimination 

4.210 

Preponderance  of  the  Evidence 

3.131 

Handicapping  Condition 

4.211 

Agency  Burden 

3.1311 

Physical  Disability 

4.212 

Appellant’s  Burden 

3.1312 

Mental  Disability 

4.220 

Substantial  Evidence 

3.1313 

Alcoholism  and  Drug  Abuse 

4.230 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 

3.132 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

4.240 

Reasonable  Grounds  to  Believe 

3.1321 

Reasonable  Accommodation 

4.250 

Burden  of  Persuasion 

3.13211 

Undue  Hardship 

4.260 

Burden  of  Going  Forward 

3.1322 

Rehabilitation 

3.133 

3.140 

Qualified  Handicapped  Employee 

Sex  Discrimination 

4.300  Harmful  Error 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

Agency  Procedures 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

4.310 

3.143 

Sexual  Preference 

4.320 

Presiding  Official’s  Rulings 

3.144 

Sexual  Harassment 

5.000000  Freedom  of  Information,  Privacy, 

3.150 

Religious  Discrimination 

3.151 

Civil  Rights  Act  of  1964,  42  U.S.C. 2000e-16 

and  Sunshine  Acts 

3.160 

Marital  Status  Discrimination 

3.170 

Discrimination  on  the  Basis  of  Political 

5.100  Sunshine  Act 

Affiliation 

5.200  Freedom  of  Information  Act 

3.200  Disparate  Treatment  of 
Similarly  Situated  Employees 

5.210 

Exemptions 

5.211 

Internal  Personnel  Rules  and  Practices 

3.300  Affirmative  Action 

5.212 

Statutory  Exemptions 

5.213 

Inter-and  Intra-Aency  Memoranda  and  Letters 

3.310 

Minorities 

5.214 

Personnel  and  Medical  Files 

3.320 

Handicapped  Persons 

3.330 

Women 

5.300  Privacy  Act 

3.400  Burdens  of  Proof 

5.310 

Form  of  Request 

5.320 

Denial  of  Access 

3.410 

Prima  Facie  Case 

5.321 

Appeal  Rights 

3.420 

Legitimate  Non-discriminatory  Reason 

3.4.30 

Pretext 

6.000000  Jurisdiction 

4,000000  Evidence 

6.100 

Merit  Systems  Protection  Board  Jurisdiction 

4.100  Admissibility 

6.110 

Original  Jurisdiction 

6.111 

Special  Counsel  Cases 

4.110 

Prehearing  Evidence 

6.112 

Senior  Executive  Service  Removals 
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6.113  Employee  Disciplinary  Actions  under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

6.121  Adverse  Actions 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 


6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 


6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

6.720  Ripeness 

6.730  Real  Party  in  Interest 

6.740  Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 


7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  LTnfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Service  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

with  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  any  Provisions  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Rights 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Service  Impasse  Panel 
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7.327 

Call  for  or  Participation  in  Strike,  Work  Stoppage, 
Slowdown,  or  Disruptive  Picketing 

7.3271 

Failure  to  Take  Action  to  Prevent  or  Stop 

7.328 

Failure  to  Comply  with  any  Provision  of  Title  5, 
Chapter  71 

7.400  Collective  Bargaining  Agreements 

7.410 

Enforcement  of  Provisions 

7.420 

Right  to  Representation 

7.430 

Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 
8.100  Administrative  Law  Judges 

8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

Furlough  of  30  days  or  less 

8.120 

Good  Cause 

8.121 

Conduct  and  Demeanor/Judicial  Temperament 

8.122 

Bias 

8.200  Particular  Federal  Entities 

8.210 

United  States  Postal  Service 

8.211 

Preference  Eligibles 

8.212 

90  Day  Probationary  Period 

8.213 

Alcohol  Rehabilitation  Program 

8.220 

Postal  Rate  Commission 

8.230 

Law  Enforcement  Personnel 

8.231 

Federal  Bureau  of  Investigation 

8.240 

Intelligence  Agencies 

8.250 

General  Accounting  Office 

8.260 

Non-Appropriated  Fund  Activities 

8.270 

Government  Corporations 

8.280 

National  Guard  and  Air  Force 

8.290 

Air  Traffic  Controllers 

8.291 

PATCO  Strike  of  1981 

8.2911 

Elements 

8.29111 

Occurrence  of  Strike— Proof 

8.291111 

Official  Notice 

8.291112 

Other  Proof 

8.29112 

Lawfulness  of  Strike 

8.29113 

Participation  in  Strike— Proof 

8.291131 

Prima  Facie  Case 

8.291132 

Additional  Proof 

8.2912 

Procedural  Rights 

8.29121 

Notice 

8.29122 

Response 

8.29123 

Suspension  During  Notice  Period 

8.29124 

Pre-Termination  Hearing 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

8.291253 

Summary  Judgment 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

8.29132 

Coercion 

8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914 

Board  Consideration  of  Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  the  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practice 

8.292 

Other  Issues 

8.300  Special  Situations 

8.310 

Applicants 

8.320 

Probationary  Employees 

8.321 

Post-Appointment  Reasons 

8.3211 

Determining  Completion  of  Probation 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 
Status  Discrimination 

8.3213 

Allegations  of  Handicap  Discrimination 

8.3214 

Allegations  of  Race  Discrimination 

8.3215 

Allegations  of  Religious  Discrimination 

8.3216 

Allegations  of  Sex  Discrimination 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

8.3219 

Partisan  Politics 

8.322 

Pre-appointment  Reasons 

8.3221 

Procedures 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.324 

Resignations  During  Probationary  Period 

8.330 

Excepted  Service 

8.331 

One  Year  of  Current  Continuous  Service 

8.332 

Pre-appointment  Reasons 

8.333 

Same  or  Similar  Positions 

8.334 

Handicapped  Appointments 

8.340 

Preference  Eligible  Employees 

8.341 

Veterans 

8.3411 

Veterans  Readjustment  Appointees 

8.350 

Confidential  Employees 

8.360 

Overseas  Personnel 

8.370 

Employees  of  District  of  Columbia 

8.380 

State  and  Local  Employees 

8.390 

Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410 

Military  Duty 

8.420 

Employment  Related  Injuries 

8.421 

Fully  Recovered  Employee 

8.4211 

Within  One  Year 

8.4212 

After  One  Year 

8.422 

Partially  Recovered  Employee 

8.4221 

Within  One  Year 

8.4222 

After  One  Year 

8.423 

Right  to  Restoration 

8.424 

Priority  Consideration 

8.425 

Every  Effort  to  Restore 

8.426 

Notice  of  Rights 

8.500  Senior  Executive  Service 

8.510 

Types  of  Positions 

8.511 

Career  Appointee 

8.512 

Non-career  Appointee 

8.513 

Limited  Term  Employee 

8.514 

Limited  Emergency  Employee 
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8.515 

General  Position 

9.315 

Deletion  of  Notice  from  Agency  Records 

8.520 

Actions  Within  the  Senior  Executive  Service 

9.3151 

Performance  Acceptability  for  One  Year 

8.521 

Reassignment 

9.316 

Appeal  Rights 

8.522 

Transfer 

9.320 

Denial  of  Within  Grade  Increase 

8.530 

Appealable  Actions 

9.321 

Notice 

8.531 

Removals 

9.3211 

Notice  Period 

8.5311 

Procedural  Requirements 

9.322 

Written  Decision 

8.5312 

Efficiency  of  the  Service 

9.323 

Timeliness 

8.53121 

Nexus 

9.324 

Reconsideration  by  Agency 

8.532 

Suspensions  for  more  than  14  Days 

9.3241 

Written  Decision 

8.5321 

Procedural  Requirements 

9.3242 

Higher  Level  Employee 

8.5322 

Efficiency  of  the  Service 

9.32421 

No  Participation  in  Original  Decision 

8.53221 

Nexus 

9.325 

Appeal  Rights 

8.533 

Conversion  of  Position  to  Senior  Executive  Service 

9.330 

Burden  of  Proof 

8.540 

Performance  Appraisal 

9.331 

Substantial  Evidence 

8.550 

Removal  from  Senior  Executive  Service 

9.332 

Preponderance  of  the  Evidence — Chapter  75 

8.551 

Hearing 

9.3321 

Efficiency  of  the  Service 

9.33211 

Nexus 

8.600  Merit  Pay 

10.000000  Practice  and  Procedure 

8.610 

Transfer  of  Position  to  Merit  Pay  Status 

10.100  Appellate  Jurisdiction 

9.000000  Performance  Related  Actions 

10.110 

Prehearing  Procedures 

10.111 

Filing  of  Appeal  and  Request  for  Hearing 

9.100  Actions  Based  on  Performance 

10.1111 

Right  to  Hearing 

10.1112 

Waiver  of  Right  to  Hearing 

9.110 

Denial  of  Within-Grade  Increase 

10.1113 

Withdrawal  of  Appeal 

9.111 

Waiting  Period 

10.112 

Agency  Response 

9.120 

Reduction  in  Grade 

10.1121 

Agency  Request  for  Appearance  at  Hearing 

9.130 

Removal 

10.113 

Class  Action 

9.140 

Reassignment 

10.114 

Consolidation  and  Joinder 

9.150 

Promotion 

10.115 

Intervention 

10.1151 

Intervention  as  a Matter  of  Right 

9.200  Performance  Appraisal  Systems 

10.1152 

Permissive  Intervention 

10.116 

Discovery  Procedures 

9.210 

Establishment  of  Performance  Appraisal  Systems 

10.1161 

Motion  for  Discovery 

9.211 

Periodic  Appraisals  of  Performance 

10.11611 

Interrogatories 

9.212 

Employee  Participation  in  Establishment  of  Per- 

10.11612 

Deposition 

formance  Standards 

10.11613 

Production  of  Documents 

9.213 

Communication  of  Performance  Standards  and  Criti- 

10.117 

Prehearing  Conference 

cal  Elements  to  Employees 

10.118 

Subpoenas 

9.214 

Employee  Performance  Evaluation 

10.119 

Request  for  Witnesses 

9.2141 

Acceptable  Level  of  Competence  Determinations 

10.120 

Presiding  Official 

9.2142 

Recognition  and  Awards 

10.121 

Duties  and  Powers 

9.2143 

Assistance  in  Improving  Performance 

10.1211 

Discretion 

9.2144 

Opportunity  to  Demonstrate  Acceptable 

10.12111 

Dismissals 

Performance 

10.12112 

Failure  to  Prosecute 

9.220 

Review  of  Performance  Appraisal  Systems  by  the 

10.1212 

Ruling  on  Motions 

Office  of  Personnel  Management 

10.12121 

Venue 

10.12122 

Interlocutory  Appeals 

10.12123 

Continuance  or  Stay 

9.300  Procedural  Rights  in  Actions 

10.1213 

Orders  of  Presiding  Officials 

Based  on  Unacceptable  Performance 

10.12131 

Compliance 

10.1214 

Decision 

9.310 

Reduction  in  Grade  or  Removals 

10.12141 

Content 

9.311 

Notice 

10.12142 

Effective  Date 

9.3111 

Instances  of  Unacceptable  Performance 

10.12143 

Finality 

9.3112 

Critical  Elements  Involved 

10.12144 

Summary  Decision 

9.3113 

Timeliness 

10.12145 

Recommended  Decision 

9.3114 

Opportunity  to  Improve 

10.12146 

Form 

9.312 

Representation 

10.1215 

Hearings 

9.313 

Response 

10.12151 

Postponement 

9.3131 

Oral  Response 

10.1216 

Closing  the  Record 

9.3132 

Written  Response 

10.1217 

Service 

9.314 

Written  Decision 

10.122 

Bias 

9.3141 

Specifications  of  Unacceptable  Performance 

10.123 

Disqualification 

9.3142 

Concurrence  of  Higher  Position  Employee 

10.124 

Amicus  Briefs 

9.3143 

Timeliness 

10.130 

Board  Review  of  Initial  Decision 
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10.131 

Board  Reopening 

10.300  Cases  Heard  By  Administrative  Law  Judges 

10.132 

10.1321 

Petition  for  Review 
Filing  Requirements 

10.400  Representation 

10.1322 

10.133 

Criteria 

Board  Review  Powers 

10.410 

Pro  Se 

10.140 

Board  Opinion 

10.420 

Attorney 

10.141 

Content 

10.430 

Other  Representation 

10.142 

Effective  Date 

10.440 

Conflict  of  Interest 

10.143 

10.144 

Finality 

Reconsideration 

10.500  Ex  Parte  Conduct 

10.150 

10.210 

10.211 

10.2111 

Judicial  Review 

10.200  Original  Jurisdiction 

Special  Counsel  Cases 
Complaints  for  Corrective  Action 
Filing  of  Complaint 

10.610 

10.600  Substitution  of  Parties 

Death  of  Appellant 

10.700  Former  Adjudication 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 
nary Actions 
Answer 

10.710 

Res  Judicata 

10.21121 

10.720 

Estoppel 

10.21122 

10.21123 

Representation 

Hearing 

10.800  General  Board  Powers 

10.2113 

10.2114 

Party  Response  Rights 
Powers  of  Board 

10.810 

Waiver  of  Board  Regulations 

10.2115 

Board  Decision 

10.811 

Untimeliness 

10.2116 

Judicial  Review 

10.820 

Waiver  of  Non-Statutory  Requirements  in  Board 

10.212 

Stays 

Orders 

10.2121 

10.21211 

Initial  Stay — Secton  1208(a) 
Filing  of  Request  for  Stay 

11.000000  Prohibited  Personnel  Practices 

10.2122 

10.21221 

Extension  of  Initial  Stay — Section  1208(b) 
Filing  of  Request  for  Extension  of  Stay 

11.000  Practices  Prohibited 

10.21222 

10.2123 

Agency  Response 

Indefinite  Stay — Section  1208(c) 

11.110 

Personal  Favoritism 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

11.111 

Improper  Consideration  of  Employee  Information 

10.21232 

Opportunity  for  Comment 

11.112 

Willful  Deception  or  Obstruction  of  Competition 

10.212321 

Special  Counsel 

11.113 

Forced  Withdrawal  from  Competition 

10.212322 

Agency 

11.114 

Unauthorized  Employment  Preferences 

10.2124 

Powers  of  the  Board 

11.115 

Nepotism 

10.21241 

Initial  Stay 

11.120 

Unauthorized  Political  Practices 

10.21242 

Extension  of  Initial  Stay 

11.121 

Political  Coercion 

10.21243 

Indefinite  Stay 

11.122 

Political  Reprisals 

10.2125 

Board  Decision 

11.130 

Prohibited  Discrimination 

10.2126 

Judicial  Review 

11.131 

Age 

10.213 

Hatch  Act  Procedures 

11.132 

Race,  Color  and  National  Origin 

10.2131 

Filing  of  Letter  of  Charges 

11.133 

Handicapping  Condition 

10.2132 

Response  Rights 

11.134 

Sex 

10.2133 

Powers  of  Board 

11.135 

Religion 

10.2134 

Board  Decision 

11.136 

Marital  Status 

10.2135 

Judicial  Review 

11.137 

Political  Affiliation 

10.214 

Intervention 

11.140 

Prohibited  Reprisals 

10.2141 

Office  of  Personnel  Management 

11.141 

For  Exercising  Appeal  Rights 

10.2142 

Others 

11.150 

Whistleblowers 

10.220 

Administrative  Law  Judge  Cases 

11.151 

Actions  against  Whistleblowers 

10.221 

Filing  of  Complaint 

11.1511 

Definition  of  Gross  Waste  of  Funds 

10.222 

ALJ  Response 

11.1512 

Definition  of  Mismanagement 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

11.1513 

Definition  of  Abuse  of  Authority 

10.224 

Presiding  Official 

11.152 

Reprisals  Against  Whistleblowers 

10.2241 

Administrative  Law  Judge 

11.160 

Actions  Based  on  Non-Performance  Related 

10.2242 

Merit  Systems  Protection  Board 

Conduct 

10.225 

Powers  of  the  Board 

11.161 

Nexus  to  Efficiency  of  the  Service 

10.226 

Decision 

11.170 

Actions  in  Violation  of  Merit  Systems  Principles 

10.2261 

Recommended  Decision 

11.171 

Merit  Systems  Principles 

10.227 

Judicial  Review 

11.172 

Implementation  of  Merit  Systems  Principles 

10.230 

10.231 

Review  of  Rules  and  Regulations 

Office  of  Personnel  Management 

11.200  Burden  of  Proof 

11.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 
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12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 
12.430 
12.440 


12.510 

12.511 
12.520 

12.530 

12.531 
12.540 
12.550 

12.560 

12.561 

12.562 


13.110 

13.120 


14.110 


12.000000  Reductions  in  Force 
12. 100  Actions 

Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 

12.200  Retention  Standing 

Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veterans  Preference 
Performance  Ratings 

12.300  Transfer  of  Functions 
Transfer  of  Employees 

12.400  Procedural  Rights  and  Requirements 

Notice 

General 

Specific 

Appeals 

Burden  of  Proof 

Premature  Reduction  in  Force  Appeal 
Restoration  by  Agency 
Reemployment  Priority  List 

12.500  Justification 

Lack  of  Work 

Contracting  Out 
Shortage  of  Funds 
Reorganization 
Invalid  Reorganization 
Reclassification 

Exercise  of  Reemployment  or  Restoration  Rights 
Challenges  to  Bona  Fides 

Personal  Reasons 
Job  Conditions 

13.000000  Regulation  Review 

13.100  Office  of  personnel  Management 
Rules  and  Regulations 

Facial  Invalidity 
Agency  Implementation 

14.000000  Remedies 
14.100  Reinstatement 

Backpay 


14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 
14.500  Attorney  Fees 

14.510  Statutory  Authorization 

14.520  Interest  of  Justice 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

Merit 

14.526  Employee  Initiated  Claims 

14.527  Agency  Initiated  Claims 

14.530  Prevailing  Party 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 
14.560  Timeliness  of  Fee  Motion 
14.570  Filing  Requirements 

14.600  Settlement 
14.700  Mitigation  of  Penalty 

15.000000  Retirement 
15.100  Retirement  Requirements 

15.110  Early  Retirement 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of 

Function 

15.120  Credit  for  Service 

15.121  Law  Enforcement  Officers  and  Firefighters 

15.122  Covered  Position 

15.130  Disability  Retirement 

15.131  On  Application  of  Employee 

15.1311  Appeal  to  Merit  Systems  Protecton  Board 

15.13111  Scope  of  Review 

15.13112  Burden  of  Proof 

15.13113  Parties 

15.132  On  Application  of  Agency 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 
15.1331  Type  of  Evidence 

15.134  Impact  on  Performance,  Attendance  and  Conduct 

15.135  Total  Disability 

15.136  Agency  Obligation  to  Accommodate 

15.1361  Reassignment 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 

15.137  Employee  Refusal  of  Offer  of  Assignment 
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15.138 

15.139 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.211 

15.212 
15.220 
15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 
16.140 
16.150 


16.210 

16.211 

16.212 

16.213 

16.214 
16.220 
16.221 
16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 

16.250 


Re-examination  and  Recovery 

16.251 

Arbitrary  and  Capricious  Withholding 

Five-year  Service  Requirement 

16.252 

Financial  Privacy  Violations 

Mandatory  Separation 

16.253 

Hatch  Act  Violations 

Law  Enforcement  Officers  and  Firefighters 

16.2531 

Federal  Employees 

Air  Traffic  Controllers 

16.2532 

District  of  Columbia  Employees 

Retirement  Contributions 

16.2533 

State  and  Local  Employees 

Optional  Retirement 

16.254 

Prohibited  Personnel  Practices 

15.200  Annuities 

16.255 

Federal  Employee  Flexible  and  Compressed  Work 
Schedules  Act  Violation 

Determinations  of  Annuities 

Effects  of  Federal  Employee’s  Compensation  Act 
Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 
Survivor  Annuities 

15.300  Involuntary  Retirement 
15.400  Jurisdiction 

Administrative  Action  or  Order 

16.000000  Special  Counsel 

16. 100  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 

Investigation  of  Whistleblower  Allegations 

Investigation  of  Political  Activities 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Investigation  of  Information  Withholding 

Investigation  of  Civil  Service  Violations 

16.200  Prosecution 

Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 
Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a) — 15  days 
Section  1208(b) — 30  days 
Section  1208(c) — Indefinite 
Intervention  Before  Merit  Systems  Protection 
Board 

Disciplinary  Actions  Against  Employees 


16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 

17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

17.110  Delinquency  or  Misconduct  in  Prior  Employment 
17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 

Disgraceful  Conduct 
17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

17.200  Standard  Applied  in  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 

17.300  Consequences  of 
Negative  Suitability  Determination 

17.310  Disqualification 

17.320  Removal 

17.330  Debarment 

17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Exam 

17.420  Physical  Exam 

18.000000  Employment  Practices 
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PUBLICATION  SERVICES 


The  Digest 

77re  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and  issu- 
ances. It  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  num- 
ber 062-000-80001-1,  either  by 
subscription  or  single  issue.  Please  ad- 
dress subscription  or  purchase  inquiries 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.C.  20402. 


Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice, 5285  Port  Royal  Road,  Springfield, 
Virginia  22161. 


Published  Board  Decisions  and 
Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 

through  11,  covering  the  period  January 
11,  1979  through  September  30,  1982, 
have  been  published.  These  volumes  are 
a compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory  de- 
cisions. An  index  using  the  Board’s  key 
number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock 
number  is  062-000-00011-2.  Also  avail- 
able from  the  Superintendent  of  Docu- 
ments are  volumes  8 through  11,  cover- 
ing the  period  October  1,  1981  through 


September  30,  1982.  Their  stock  number 
is  062-000-00014-7,  and  the  cost  is  $53 
for  the  four-volume  set.  Volumes  1 
through  4,  which  cover  the  period  Janu- 
ary 11,  1979  through  December  31,  1980, 
are  no  longer  in  print. 

Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Information  Services  Division,  Of- 
fice of  the  Secretary,  Merit  Systems  Pro- 
tection Board,  Room  818,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C.  20419. 
Requests  should  include  the  appellant’s 
name,  the  docket  number,  and  the  date 
of  the  decision  or  order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Board’s  library, 
Monday  through  Friday,  8:30  a.m.  to  5 
p.m.,  where  the  initial  decisions,  Board 
orders,  publications,  and  microfiche  de- 
scribed above  are  available  for  viewing. 
The  library  is  located  in  room  828,  1120 
Vermont  Avenue,  N.W.,  Washington, 
D.C. 


DEFINITIONS 

These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal  meaning 
of  the  terms. 

Addendum  Decision — an  addendum  de- 
cision deals  with  attorney  fees. 

Deciding  Official — the  official  who  ren- 
ders the  agency’s  decision. 

Initial  Decision — the  regional  office  de- 
cision made  by  the  presiding  official  in 
response  to  a petition  for  appeal.  The 
intial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted.  In  that  case,  the 
Board’s  decision  becomes  the  final  deci- 
sion. If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 


Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the  record. 
The  presiding  official  referred  to  in  The 
Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the 
Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative  pro- 
cedure designed  to  adjudicate  relatively 
simple  non-precedential  appeals  in  an  ex- 
pedited, informal  and  cost-effective  way, 
in  accordance  with  Board  precedent. 


FEDERAL  REGISTER 
ISSUANCES 

Federal  Register 

Vol.  49.  No.  36 

Wednesday,  February  22,  1984 

MERIT  SYSTEMS  PROTECTION  BOARD 
time  and  date:  10:30  a.m.,  Wednesday, 
February  29,  1984. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW„  Washington,  D.C.  20419. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 . /antes  Johnson  v.  Deportment  of  Health 
and  Human  Services,  MSPB  Docket  No. 
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PH075281 10407. 

2.  James  Abrams  v.  Department  of  the 
Navy,  MSPB  Docket  No.  PH07528110312. 

3.  Benjamin  Harrison  v.  Department  of  the 
Treasury,  MSPB  Docket  No.  DC07528110622. 

4.  James  Honeycutt  v.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  MSPB  Docket  No. 
AT07528210388. 

5.  Louis  Hoffer  v.  Department  of 
Commerce,  MSPB  Docket  No.  SE03518210043. 

6.  Neda  Taylor  v.  Department  of 
Transportation,  MSPB  Docket  No. 
DC03518180788. 

7.  Special  Counsel  v.  Guadalupe  Saldana, 
MSPB  Docket  No.  HQ12068210023. 

8.  Mabel  P.  Gibson  v.  Department  of  the 
Navy,  MSPB  Docket  No.  AT07528211006. 

9.  David  Kulling  v.  Department  of 
Transportation,  MSPB  Docket  No. 
CH07528210378. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  E.  Taylor, 
Secretary,  (202)  653-7200. 


For  the  Board: 

Dated:  February  16,  1984,  Washington,  D.C. 
Robert  E.  Taylor, 

Secretary. 

Federal  Register 

Vol.  49,  No.  40 
Tuesday,  February  28,  1984 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Appointment  of  Members  to  the 
Performance  Review  Board 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  Appointment  of 
Members  to  the  Performance  Review 
Board. 


summary:  This  notice  publishes  the 
names  of  current  Performance  Review 
Board  Members  as  required  by  5 U.S.C 
4314(c)(4) 

The  following  persons  have  been 
appointed  to,  and  will  serve  on  the 
Performance  Review  Board  for  Senior 
Executives  in  the  U.S.  Merit  Systems 
Protection  Board:  Alvin  Golub.  Harlod 
Kessler,  Dr.  Samuel  Lin.  R.J.  Payne,  and 
Evangeline  Swift. 

EFFECTIVE  DATE:  February  28,  1934. 

FOR  FURTHER  INFORMATION  CONTACT 

Frederick  L.  Foley,  Director,  Office  of 
Personnel,  U.S.  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW.. 
Washington.  D.C  20419.  (653-5916). 

For  the  Board: 

Herbert  E.  Eilingwood, 

Chairman. 

February  21,  1984. 


ANNOUNCING 

the  publication  of 

Decisions  of  the  United  States  Merit  Systems  Protection  Board 

Volumes  8-11 

See  “For  Your  Information’’  for  details. 
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TtmUffiB&r 


Robert  E.  Taylor Secretary 

Michael  H.  Hoxie Director,  Information  Services  Division 


Editorial  Staff 


Ada  Kimsey Executive  Editor 

Karen  S.  Henkel Managing  Editor/W riter 

Linda  P.  Price  Publications  Assistant 


Legal  Review  and  Research  Staff 

S.  E.  Tape Staff  Director 

Elva  A.  Barnett Legal  Reviewer /Writer 

Warren  Waggoner Legal  Reviewer/Writer 


Prepared  By: 

Office  of  the  Secretary,  Information  Services  Division 

United  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


